ORDINANCE NO. 4749

AN ORDINANCE AMENDING ORDINANCE NO 4441, KNOWN AS "THE CITY OF ALBANY DEVELOPMENT
CODE," SPECIFICALLY AMENDING ARTICLES 1 THROUGH 4 (EXHIBIT A).

The City Council hereby finds the following:

1. The City of Albany Development Code was first enacted in September of
1981, amended in October of 1982, and acknowledged with the City's Comprehensive
Plan by the State Land Conservation and Development Commission in November, 1982.

2. The text of the Code has not been reviewed for compliance with state
goals, the Oregon Revised Statutes, administrative rules, and the City's Compre-
hensive Plan since 1982,

3. The City's Comprehensive Plan and state law require periodic major
updates of the Comprehensive Plan and implementing regulations.

4. The planning staff, Planning Commission, City Council, and interested
citizens have met in a variety of work sessions and public hearings to review
proposed changes to Articles 1 through 4 of the Development Code resulting in the
attached changes.

5. The proposed changes have been specifically reviewed for compliance with
state goals, the Oregon Revised Statutes, administrative rules, and the City's
Comprehensive Plan and have hereby been found to be in full compliance with all
of the foregoing.

6. In addition to these findings, Section 1.020 sets forth the purpose and
legislative intent of all ordinance provisions, including these amendments which
are intended to further satisfy these purpose and intent statements.

7. The commentary sections in attached Exhibit A, though not adopted as part
of the ordinance, further contain specific findings and explanations providing
more detailed justification for significant amendments.

NOW THEREFORE, THE PEQPLE OF THE CITY OF ALBANY DO ORDAIN AS FOLLOWS:
Section 1: That Ordinance No. 4441 is hereby amended such that the Albany City
Council does hereby adopt the attached amendments (Exhibit A) to the City of
Albany Development Code.

Passed by the Council: February 11, 1987

Approved by the Mayor: February 12, 1987

Effective Date of this Ordinance: March 13,.1987

o

~ Mayor

ATTEST:

s N /
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ARTICLE 1.

INTRODUCTORY PROVISIONS

20.01.010 Title. Sections 20.01.010 to 20.22 900 of the Albany Municipal Code

1.020

(1)

(2)

3

(4)

)

(6)

(AMC) may also be cited as the City of Albany Development Code and may
be referred to herein as “this Code.™ For numbering and reference
purposes, hereafter, the AMC Chapter number "20"” may be deleted as a
preface to Article and Section identification.

Purpose and Legislative Intent. The purpose of this Code is to coor-

dinate City regulations governing the development and use of land. emd
to—implement—tire—Albeny--Comprehenaive-tand-tse~Pianr To fulfill this
general purpose, this Code is wmore specifically intended to do the
following:

Satisfy relevant requirements of state law, statewide goals, and
administrative rules.

Guide future growth and development in accordance with the Comprehensive
Plan and to generally serve as the principal wehicle for implementation

of the Comprehensive Plan.

Assure prompt review of development proposals and the application of

clear and specific standards.

Provide for public information, review, and comment on development

proposals which may have a significant impact on the community.

Guide public and private planning policies and actions to assure
provision of adequate water, sewerage, transportation, drainage, parks,

open space and other public facilities and services for each development.

Establish procedures and standards assuring that the design of site
improvements and building improvements are consistent with applicable
standards and flexible design guidelines.
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1.030

(7N

(8)

(%)

(10)

Provide for review and approval of the relationship between land uses
and traffic circulation in order to minimize congestion, with particular
emphasis on not exceeding the planned capacity of residential streets.

Ensure that permitted wses and development designs provide reasonable
protection from fire, flood, landslide, erosion, or other matural
hazards as well as prevent the spread of blight, aid in the prevention

of crime, and protect property values.

Protect and enhance the City's aesthetic beauty and character.

Protect constitutional property rights, assure due process of law, and
glve consideration in all matters to affected property owner Interests

in making land use decisions.

Legislative Intent. 1In addition to the purposes set forth above,

subsequent amendments to this Code may be accompanied by staff reports,
commentary sections and/or additional findings which may be used to
more accurately determine the purpose and legislative intent of specific

provisions.

OMMENTARY

Mre amd more local zonirg ordinances are being chalienged in
cort as lacking a mtional tasis ar @ other constitutional
grounds. Frequently the courts will review the purpose section in
making thelr decision. In general, the Comprehensive Plan my be
relied upn in establishirg purpose; however, more specific
objectives of the Code and subsequent amendments may be wseful in
explaining to ary party, including a court, tle rational basis for
various Code provisions. All Code provisions should relate to ae
or more of these stated purposes.

Scope and Compliance. A parcel of land may be used, or developed by

land division or otherwise, and a structure may be used or developed by
construction, reconstruction, alteration, occupancy or otherwise, only

as this Code permits. Imw—addition—to-compiying--with-the-eriteria—and
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1.035

1.040

()

(2)

(3)

other—preovisions—within-—thris--Coder-each-development—shati-—comply-—wieh
the—-sppiieable-potiecies~sei—Fforeh—dn-tire--Comprehonsive Plamr —im—as ~meadh
g3-failure—to~do—se—wordd-resul-t——in-nemr—comphiance wi-th-tire—Bramr The
requirements of this Code apply to the property owner(s), the person(s)
undertaking a development,~eo* the user of a development, and to their

personte successors in interest.

(O MENTARY

Tte deleted statement was confusing and the intended meaning has
been clarified in 1.050. '

Severability. If any portion of this Code is for any reason declared

by a court of law to be invalid or ineffective in whole or in part, the
decision shall not affect the walidity of the remaining portions.

Interpretation.

Except as otherwise specified, the definitions included in Article 22

shall be used to interpret the provisions of this Code.

The Director shall have the initial authority and responsibility to
interpret all terms, provisions, and requirements of this ordinance in
accordance with the Type 1 procedure set forth in Section 2.030. A
person requesting such an interpretation shall do so in writing to the

Director.

The terms of this ordinance shall be liberally construed to give
maximum effect to the purposes set forth in Section 1.020.

COMENTARY

Previously the (bde contained m set provisiors for interpreta—
tions. By utilizing the Type I procedure, any party can request a
formal interpretation and, when there is disagreement, appeal that
interpretation in accordance with the appeals procedure of Article
4.
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1.050

1.060

(L

Consistency with Plan and Laws. Actions initiated under this Code

shall be consistent with the adopted Comprehensive Plan of the City of
Albany and with applicable state and federal laws and regulations as
these plans, laws, and regulations may now or hereafter provide. 1Imn as
much as the City of Albany has a Comprehensive Plan and implementing
regulations which have been acknowledged by the State of Oregon as
being in compliance with statewide goals, any action taken in conformance
with this Code shall be deemed also in compliance with statewide goals
and the Comprehensive Plan and unless stated otherwise within this
Code, specific findings demonstrating compliance with the Comprehensive
Plan are not required for development permit approval. However, the
foregoing shall nmot relieve the proponent of the burden of responding
to allegations that the development action requested is inconsistent

with one or more Comprehensive Plan policies.

CQMENTARY

The added language makes it clear that most permit declsions do
not require findings demonstrating compliance with Comprehensive
Plan policies except as required by the relevant criteria of this
Code. However, State law requires that conflicts between zoning
provisions ard the Comprehensive Plan be resolved in favor of the
Plan where it can te demonstrated that the intent of the Plan
would otherwise te violated. Thus, the last sentence allows any
party to mise objections ar point out oonflicts, in which case
the proponent of the request would te required to address the
conflicts by either mdifying the proposal or presenting acceptable
findings that the conflicts can be resolved by reliance am other
overriding provisions of the Comprehensive Plan.

Development Permits Required.

Except as excluded by 1.070, no person shall engage in or cause to
occur a development for which a development permit has not been issued.
either—-as—an—attachment-to—thre--Biriddi-ne-Potmi-t-—or-—as—a—separate—permit
for—devetopments-not—immediare ity —invotving ~2-Buiidins-Permitr—
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(2)

(3)

(4)

Ehre-Buitding—0fficial-—siratl—not—dssue——a-pernie—for—the-—constrvertony
recongtruction;-or—alterationr of-—a—structure—er—a--par{-—of—a—-strocture
for-vwirtclr-g—devetloprent—perete—hres-not-beenr—issueds Whenever this Code
Trequires a development permit, mo other permit issued by the City shall
be approved until the development permit has first been approved by the

Director.

Development permits shall be issued by the Planning Director pursuant
to the provisions of this Code. The Director shall not issue a develop-
ment permit for the division, Improvement or use of land that has been
previously divided in violation of state or local codes or otherwise
developed in violation of this Code vregardiess-of-wirether-—tire—permis
appticant—erested—the-—vielation Cunless the viclation ecam~be-veetified
ae—part—eof——the-—development)+ is corrected prior to or concurrent with
issuance of required permits. -

Bntess-appeated;-a—deciston-en—-a—development—permit-shatt—be-finat-upon
expiration—of—the—-period--provided-for-£fiitng-anrappesi—as—ouvt-bined~in
this-—-Goder or—if-—appealed;y—upon--rendering—-of-—-the—deci-gion--by—the
reviewing—bedy+s No action may be taken in rellance upon a decision
granting a development permit wuntil all applicable appeal periods have
expired or while an appeal to a City body is pending. However, notwith—
standing the foregoing, the action allowed by the decision may be
initiated if:

(a) There were no objections to the decision or if all objections were

resolved at a hearing or in writing subsequent thereto; and

(b) The applicant has executed a release and indemmity agreement in a
form satisfactory to the City Attorney which protects the City
from all claims of the applicant resulting from the issuance of

the development or building permit.
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(5)

COMMENTARY

This language clarifies when actim a a development project may
begin following a decision to approve the moject. In mst
routire decisions, there are m objectors amd ty signing the
release and indemnity agreement, the developer can proceed immedi-
ately following the decision. However, In cases where there are
unresolved objections, the chances for appeal are such that it is
probably inappropriate to allav a project to proceed until the
objectors have an cpportunity to pursue an appeal route. If the
appeal reaches the City Council, their actin is considered final
and the project can proceed immediately if approved. Appeals of
Council decisions to LUBA involwe different rule requirements,
including procedures for posting of a bond in arder to stop a
project from proceeding. Therefore, it is not necessary for the
City to adopt duplicative proceedings for dealing with appeals
from Council actions.

All development permits shall expire one year from the date of issuance,
unless substantial construction or.operation of the development has
begun within that time and has continued toward final completion,—A
development-permit-may-be-reveked-by-the-Birector-if-a-project-has—been
d isecontinved-for-more—-thaen-one-—year or unless development proceeds in
accordance with an approved phasing plan, or unless an extension has been
granted by the Director approval-sutheriey upon request of the appli-
cant. Extensions of time shall not be approved where the effect of
doing so would violate any provisions of this Code 1including any
amendments made thereto following the effective expiration date. In no
instance shall extension of time exceed a total of 36 months from the

effective date of project approval.

COMENTARY

These changes make it clear that permits are considered expired
without the recessity of formal mevocation lty the Director (such
action has never been necessary in ary case). The added language
would prevent an applicant from requesting a oontimuation of an
inactive permit for purposes of circumventing (bde amendments or
other rulings which may adversely affect & project. It also gives
the Director both the authority amd the limitations for approval
of time extension requests. Previocusly, most of these requests
have been heard by the Hearings Board or Plamning Commission.
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1.070

(1)

(2)

(3)

(4)

(5)

6)

Exclusions from Development Permit Requirement. Activities and develop—

ments listed below are excluded from the requirement for a development
permit but are nevertheless subject to the provisions of the Code where

applicable:

Detached single family dwellings and two unit dwellings.

Accessory buildings and building additions of less than 500 square feet
which conform to the provisions of this Code and the Uniform Building
Code.

OOMMENTARY

This will allay smll additions with only a building pemmit for
structures which would otherwise require a Site Plan review.

Landscaping and routine property maintenance. er—otirer-trestment-or—use
& £—the—dand-not-—involwing —a—structure—except—grading-and-—fi-tHine—inr-—a
fleed-pltain—ares—amnd

COMMENTARY

This language was ambiguwous and duplicative.

Improvement of parking areas containing less than 1,000 square feet and

otherwise meeting the provisions of this Code.

A change internal to a building or other structure or usage of land
that does not constitute vesult—-in a change of use as listed in Article

5.

The Director shall also waive Site Plan Review requirements for a change
in use within an existing structure when the following criteria are
satisfied :

{(a) No structural expansion in excess of 500 feet or additional

exterior storage is proposed.
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(7)

(8)

(b)

(c)

The use will not create additional adverse affects for abutting
properties or the neighborhood {(e.g. objectionable conditions;
visual, noise, and/or air pollution; increased parking requireménts H

or increased public facility requirements).

Any non—conformities with the provisions of this Code have been
addressed (i.e. compliance with sign, landscaping, and parking
requirements except where restricted by building location or

limiting site characteristics).

COMMENTARY

This is a significart change which will allos the Directar to

waive Site Plan Review requirements when a moposed rew use

closely matches the previous use in terms of impacts and function
and the property is reasonably conforming in all other respects to
this (bde or will be upon completion.

An emergency measure necessary for the safety or protection of property

when authorized by the City Manager with writtem notice to the City

Council.

Ereetion—of—a--tent--or-portable—strueture—for—-non—commercigi-—use-—up—to

ren—daysr Any temporary use of land of up to 30 days duration such as

a promotional event, festival, carnival, or outdoor sale which conforns

with all other requirements of this Code and other applicable City

regulations and public health and safety requirements, some of which

may further limit such wses in terms of location, scope, and duratiom.

COMMENTARY

This clarifies the status of such temporary uses as fairs, festi-

vals, and promotional events. It also makes the ardinance consis-

tent with itinerant merchant provisions of the AMC and recognizes

other temporary comrercial enterprises such as Christmas tree sales.

(9) Agricultural uses as permitted outright in Article 5.
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1.075

(10)

(11)

(12)

The establishment, construction, alteration, or maintenance eor-termi-
metien of a public facility authorized by the City Engineer that
& ireectiy——serves~a—develepmenty including streets, highways, traffic
control devices, drainage ways, sanitary and storm sewers, pump stations,
water lines, electrical power or gas distribution lines, or telephone
or television cable systems, including construction staging areas of
less than six months duration, but not including major substations,

treatment facilities, and storage tanks, reservoirs, and towers.

Excavation and backfill for foundations and all other excavation or
£filling of land involving 50 cubic yards or less (execept—when—used-as
baekfiit-or—exenvation—for—foundationsy which does not adversely affect
drainage patterns and is not located within a floodplain or slope area

as regulated further in Article 1l.

COMMENTARY

Excavation or fill in a floodplain requires special floodplain
review wnder the provisions o Article 11. New regulations
governirg excavatimm and fill in hillside areas will also be
covered in Article 11,

Surtside—storage—of-mrtertabs—in-conformance—-withk-the-provistons-of -this
Gode—anrd—othretr--gectioneof-the-Munteipai-Codeand-provided-with-sereening
where-requireds

(OMMENTARY

This language was ambiguous and conflicted with provisiors which
require a review of storage uses.

Fees. The City Council shall establish application and review fees and
fee policies by separate resolution for the performance of the actions

and reviews required by this Code.

wp.dev.code.Artl.doc
1/27/87
1-9 . 7




COMMENTARY
Increased flexibility can be maintained by contimuing to establish

fees and fee payment policies (i.e. when refunds can be granted,
fees waived, etc.) by establishing these by separate resolution.

1.080 Validity of Prior Approval.

(1) The following actions initiated prior to the adoption of this Code, or
prior to the adoption of any amendment which would otherwise restrict
the activity, may be continued and completed according to prior approvals
granted by the City and in accordance with requirements in effect at

the time approval was granted:

(a) Completion of any construction activity for which a building
permit has been issued pri:o-r-to-;the—asdo-pti-orr~of--thi-e-eu-&e provided
that such work continues to be in conformance with the requirements
under which it was issued. améd-previded-—furtirer—that Such work
shall 4e progressimg in a timely manner and mot be by-net—having
been discontinued for a period of more than one year after which
time a new development permit shall be required. er-an—extension
o f-the—previcus-approvel-granted-by—the-approvat-surthoritys

(b) Completion of final subdivision plat, final manufactured mobiie
home park plan, and final PUD plan for which preliminary or
interim approval has been granted dy—-thre-—Piranning-€ommission
provided such plats and plans are submitted within one year of
previous approval 186-deye-of-adeptiomof-this-Code or are submitted
in accordance with a previously approved phasing plan under which
buiiding construction has begun and has progressed in a timely

manner on at least one phase.

(c) Construction of any subdivision, PUD, or manufactured mobile home
park, which: i) has received final Plamnimg-Commission approval
(provided that such work is commenced within one year of final
approval and is completed within two years of final approval) or

11) wherein substantial construction activity has not been discon-
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E 2

(2)

s

tinued for more than 24 consecutive months.-in-accordance—with--an
approved-phasing—plans—-Extensions—to-this-time-requirement-may—be
granted-by—theapprovel authority-vpomr request—by—the—appiticants—or

(d) Construction of any structure or facllity for which a Conditional
Use Permit, Variance, or Site Plan approval has been granted -
provided such work is commenced within one year of approval and is
completed within two vears of approval. Extensitoms—to—-this—-time
reguirement—may=be-granted-by-—he--approvat—asthortty-—upor - request
by—the—-applicantr

Extensions of time under Sections (a)-(d) above may be granted by the
Director for up to two additional years provided there are no require-
ments in effect which would otherwise restrict project development and
provided further that mno extensiéns shall be granted which extend
beyond 36 months from the effective date of project approval.

Exesptmaa-~otiremige-proypided-do-tiris-Code;—ati-other—-permiter—approvats;
aethorbearitony~op-peratssionr-sr-anry—-form—given—prior—-to—the-—eractment
& fF~+thig~GCode-~by—the-City—or-—any-Bepartment—theteot;—wrich——inr—any-way
pertatns—to—-an—action—for—siich-adevelopment-petmwit-—ts-required—shai-t
be—imvatids

EXISTING SECTIONS 1.090 — 1.130 HAVE BEEN DELETED. THESE SECTIONS ARE
REORGANIZED AND REWORDED AS FOLLOWS:

1.090

(88

Non—Conforming Situations - General.

Within the zoning districts established by this Code, there exist lots,
developments, and uses which were lawful before this Code was adopted
or amended, but which would otherwise be prohibited or restricted under
the current terms of this Code. It 1is the intent of these provisions
to permit such non—-conformities to continue, but mot to encourage their
perpetuation. Hereafter, all such non-conformities are referred to

inclusively as "Non—Conforming Situations.”
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1.100

(2)

1)

(2)

3)

Any legally established non—conforming situation may be continued as
lawful unless and until terminated as provided in Section 1.110, subject
to restrictions as to expansion, alteration, and change of use as

provided in this article.

MMENTARY

This new language merely sets forth basic purpose amd intent of
the morr-conforming provisions. The degree to which ron-conforming
situatiors should be accommodated raises several policy issues
which these provisions attempt to address.

Applications for Review of Non-Conforming Situations.

Except as otherwise provided herein, modifications to non-conforming
situations require that an application for a development permit be
filed with the Planning Department for such modification.

If a modification to a non—conforming situation will not increase the
degree of mon—compliance with the provisions of this Code as determined
by the Director, the modification shall be considered under a Type 1

procedure.

A development which is non~conforming due to failure to meet current
Development Code requirements (i.e. landscaping, parking, etc.) may be
modified, enlarged, or extended under a Type I procedure provided that
the Director finds that every reasonable effort has been or will be
made to bring the development site into conformance with this Code in

accordance with an approved development plan.

COMMENTARY

A comm occurrence which this sectiom addresses is an expansion
of a huilding or a Iot which has substandard landscaping, This
language gives the Director and Hearings Boamd some discretim to
approve mpdifications under Type I procedures without fill compli-
ance with current landscape standards providel a "reasonable
effort” is made to wpgrade the site.
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(4) If, however, a proposed modification to a non-conforming situation may

)

result In Increasing the degree of non—compliance with the standards of
the Code as determined by the Director, a Type II procedure shall be

initiated for review of the proposal in accordance with the provisions

of this section and where appropriate the provisions for variances set
forth in Article 15.

Approval of a modification to a non—conforming situation shall be based

upon compliance with the following criteria:

(a)

(b)

Non—Conforming Situations Generally

1.

The requested modification will mot create additional adverse
effects for abutting properties or the neighborhood
(e.g. objectionable conditions; visual, noise, and/or air
pollution; increased vehicular traffic, dust, or street

parking)-.

To the maximum extent possible, as determined by the approval
authority, the requested modification meets all other appli-

cable Code standards, or necessary variances are granted.

The existing non—conforming situation was not created illegally

or without required approvals.

Non—Conforming Uses

1.

A non—conforming use may be modified through a change of use
within a building or intensification or expansion of the use

~only upon findings of compliance with criteria 1-3 above and

subject to the following additional criteria:

a. A non-conforming use may not expand onto adjoining
parcels or lots which were not previously in use by the

same non—conforming activity.
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b. Structural expansions shall be limited to the following:

Existing Gross Floor Area Z of Expansion Allowed
Building under 4,000 sq. ft. 25%
Building under 10,000 sq. ft. 207
Building larger than 10,000 sq. ft. 15%

c. Non-conforming uses and buildings may expand one time
only.

{c) HNon—Conforming Lots

A non-conforming lot is any lot of record which was created in

accordance with City requirements in effect at the time of creationm,

and is non—conforming due to current code requirements for area,

width, or depth, or public improvement requirements that are

currently applicable in the district. These lots may be used and

further developed only as follows and without additional application

under the provisions of Section 1.100 above:

1.

Except for mon—conformities due to lot size or configuration,
the proposed development conforms to all other applicable
zoning district regulations. Further, no division of lots or
lot line adjustments shall be made which will leave remaining
any separate lot with an area less than the requirements
stated in this Code or leave an area or dimension less than
that which already was non—conforming.

Any single vacant lot of record or parcel which is non—
conforming due to a lack of public facilities (i.e. unimproved
street, lack of sidewalks, gewers, or storm drainage) may be
developed upon meeting the other requirements of this Code,
only after the Director has reviewed the meed to construct

public facilities which may be mecessary to support the
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proposed development and the immediately surrounding area.
Upon such review, the Director may take any of the following

actions:

a. Require construction of the meeded public facilities

commensurate with the proposed development.

b. Require that the property owner petition the City
Council to construct the mneeded public facilities
through formation of a Local Improvement District. Such
petitions shall include a “Waiver of Remonstrance”
binding future owners and successors to participate in
the district formation for a period mot to exceed ten

years.

C. Walve any obligation to participate in the improvement
as a condition of development approval where it is
determined that the improvement is mot timely and is not
likely to be needed to serve the area within at least
five years, or where it is determined that the scale of
the proposed development is mnot of sufficient size or
impact to warrant all or a portion of the public facility

construction.

Any decision of the Director can be appealed under the
provisions of Article 4.

CQMENTARY

Provisions 1 and 2 abowe allow for the outright uvse of non-
conforming lots without special review as long as the oconditions
describad are present. Variatim fram these conditiors would
necessitate a Type II review. 'The public facility oonstruction
options under 2.a.-c. provide for more flexibility and application
of reasonable judgement.

(5) In granting approval for a modification to a non—conforming situation
uander either a Type I or Type II procedure, the approval authority may
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1.110

(1)

(2)

attach any conditions deemed appropriate in order to further achieve the
purposes of this Code and the Comprehensive Plan.

COMMENTARY

For tte most part, the abowe sectim Is a reordering of existing
provisions into a mre logical and all-inclusive format. The
authority referred to in (5) abow probably already exists;
however, gpplicants sometimes question the CGity's authority to
place conditions of approval o these actions.

Terminations of Non—Conforming Situations

The non—conforming use of a building, structure, or land shall be
deemed to have terminated if the building, structure, or land ceases to
be occupied by a permitted or legally mon—conforming use for any reason
for a continuous period of one year. Extensions of uwp to two additfional
years may be granted under the Type II procedure if the approval
authority finds that conversion to any conforming use will result in a
substantial economic loss and that the proposed use will result in
greater conformance with the development standards of the zone; or the
approval authority finds that fimmediately surrounding land uses are
similarly noo—conforming and proposed use will be compatible with both

the non—conforming and conforming uses in the review area.

NHon—conformance with any development standard or condition other than
building setback, coverage, or height shall be deemed terminated if the
building, structure, or land ceases for any reason to be occupied by a
permitted or legally mon—conforming use for a continuous period of one

year.

COMMENTARY

If a property which is nonrconforming due to substandard landscaping
or parking is vacant for mre than ae year, full compliance with
these standards would be required or variances granted before a
new user oould occupy the property.
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(3)

(%)

Any non-conforming use or development dependent wupon a building or
structure which is substantially damaged or becomes deteriorated to the
extent that it has been declared a “"dangerous building™ and ordered
demolished pursuant to the Albany Dangerous Building Code (AMC Chapter
18.16) shall be deemed terminated upon such destruction or declaration

and order.

Any non-conforming use or development dependent upon a building or
structure which is substantially damaged or destroyed by any cause to
the extent that the cost of repair or restoration of the building or
structure would exceed 50 percent of its fair market wvalue shall be
deemed terminated. Cost of repair or restoration shall be determined
by the Building Official. Fair market walue shall be determined by
either the most current assessor's records or by independent professional
appraisal in a form satisfactory to ) the City. Such determinations of
value and cost are appealable to the Building Board of Appeals.
Exceptions to this standard may be applied for under the Type II
procedure. The approval authority may allow additional degrees of
reconstruction upon finding that conversion to any conforming use will
result in a substantial economic loss and that the proposed use will
result in greater conformance with the development standards of the
zone; or the approval authority finds that immediately surrounding land
uses are similarly non—conforming and the reconstructed use will be
compatible with both the non-conforming and conforming uses in the

review area.

QOMMENTARY

Section 1.110 contairs explicit provisions to clarify when a non—
conforming situation is considered terminated. It meplaces
provisions previcusly covered in Sections 1.090(1-2) and 1.100(1).
This language closely mrallels language from the City of Salem
Code ard similar provisions in the Springfield and Corvallis
Codes. The mst significant change from current language is found
in subsection (4) which would prohibit reconstruction of a non-
conforming huilding which has Ieen substantially damaged o
destroyed. This concept is standard in most jurisdictions versus
Albany's existing provision allowing reconstruction regardless of
the extent of damege. The policy decisim which must b2 madke is
whether ron-conforming uses should he encouraged to be perpetual
or whether they should merely be tolerated with certain restrictions
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until they are mo longer viable due to vacancy, deterioration, or
destruction. The latter approach is generally more common. A
more restrictive approach used in some cities is an amortizatiom
or phasing out of nonconforming uses over a 5~ to 10-year pericd.
There are amrrently a significant nmber of mon-conforming uses in
Albany including industrial uses in residential zones {i.e. Albany,
Cabinets and Oregon Bartile), commercial wses in residential zones
(i.e. Pegastian Press and Geary Street Market), amd several
multiple family projects which exceed present zoning densities.
If such uses were destroyed by more than 50% of their improved
value, re—establishment could mly occur by rezoning the property.

The last part of this section provides a hardship relief alternative
to terminating momconforming uses which have been destroyed.
This language should be considered optional since it may not be
desirable to encourage hardship relief in these situations. This
is a policy decisim which must be addressed by both the Plamning
Commd ssion and Council.

wp.dev.code.Artl.doc
1/27/87
1-18




ARTICLE 2.

PROCEDURES

2.010

2.011

(L

(2)

)

Development Permit Procedures.

An application for a development permit shall be processed under a Type

I, II, ITI, or IV procedure, as described in this Article.

Wher—amr—apptication—anrd-—propesed—development——planr—4s—-submitted;-—the
Birector—shali-—determine—the-—type—of—procedure—the—tGode—spectfies—for
res-processinpgs Where there is a question as to the appropriate type
of procedure, the Director shall determine the type procedure to be
utilized based upon the most similar development permit procedure

specified by this Code or other established policy.

Where a proposal involves more than one application for the same
property, the applicant(s) may submit concurrent applications which shall
be processed simultaneously 1n accordance with the highest number
procedure specified. When concurrent applications are so received and
accepted as complete, the 120~day requirement of Section 2.016(2) shall
apply as if a single application had been made.

COMMENTARY

This provision authorizes an existing local practice which has
been mandated by State legislation for inclusion in local procedures
prior to Periodic Review. It will allor fast tradk approvals of
projects meeding, for example, a Zone Change, Variance, and Site
Flan approval.

Coordination of Development Permit Procedure. The Director shall be

responsible for the coordination of the development permit application

and decision-making procedure and shall issue a development permit to

an applicant whose application and proposed development is in compliance

with the provisions of this Code. Before issuing the development

permit, the Director shall be provided with the information detait

required to determine full compliance with the requirements of this Code.
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2.012

2.013

(1)

(2)

Pre-Application Conference. Am The Director and the applicant or the

applicant's authorized representative shall request--the--PHirector—+to
arrange a pre-application conference, unless the applicant and Director
agree that the conference is not needed. The purpose of the conference
shall be to acquaint the applicant with the substantive and procedural
requirements of this Code; to provide for an exchange of iInformation
regarding applicable elements of the comprehensive Plan and development
requirements, to arrange such technical and design assistance as will
aid the applicant, and to otherwlse identify policies and regulations
that create opportunities or pose significant constraints for the
propesed development. Any multiple family project involving more than
five dwelling units or subdivision or planned unit development involving
more than 2 acres requires a rough sketch conceptual plan to be reviewed
in the.pre—application conference. Upon the request of the applicant,
the Director shall provide the applicant with a written summary of the
conference including confirmation of the procedures to be used to
process the application, a list of materials to be submitted, and the
criteria and standards which may apply to the approval of the applica-

tion.

Application Contents. An application for a development permit shall
consist only of the items required by this Code amd-—any-hipher-mrthority
trrer—state—or—federat-reguirementsy and the following:

An explanation of intent, stating the nature and proposed use of the
development, pertinent background information and other information
that may have a bearing in determining the action to be taken, including
submission of detailed findings where such are required by the provisions
of this Code.

Evidence Signed statement indicating that the property affected by the
application is in the exclusive ownership or control of the appli-
cant, or that the applicant has the consent of all partners in ownership

of the affected property.
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2.014

(3)

(4)

(5)

(6)

kegal Property description and assessor parcel map(s) number(s) of the

property affected by the applicatioms.

Additional information required by other sections of this Code because

of the type of development proposal or the area involved.

As many duplicates of the above information as may be requested by the

Director to facilitate expeditious review of the application.

Submission of application fees as established by the City Council. by
separzbte—resctetions

Submission of Development Permit Application. Application materials

shall bé submitted to the Director who shall have the date of submission
indicated on each copy of the materials submitted. Applications for
Development Permits requiring a public hearing shall be submitted at

least 35 days in advance of the next regularly scheduled public meeting

of the hearings body unless waived by the Director, at the Director's
discretion, when adequate motice can otherwise be achieved. If the
Director determines that the application is incomplete or the necessary
attachments have not been submitted, the Director shall notify the
applicant of-the-negetive determinatien by mailimg or otherwise conveytng
an explanation to the applicant at least 28 21 days prior to the
hearing date. An application fer which has been determined to be
incomplete may be supplemented or amended. a-negative-determimztiomn-has
beenr—-marde—mry-be ~pesubmitred—after—revigton—to-orercone—the—reasons—for
rhe—negative--determinetions However, in cases where a public hearing
is required, all such re—submissions shall be made at least 2% 14 days
prior to the public hearing unless the Director determines that materials
submitted later will have no bearing on the public hearing. ¥f-=a
d-eve-]:e—pm-e-rrt——permit—appi-icat:‘on—-is—-compl—c—t—e—M%M%&—m
provisitens—of-this—ordinance—the-Pirectror—shati-secept~it—and-note—tire
date-of-acceptance—on—-the-requi-red—copiess
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2.015

2.016

(1)

(2)

(3)

5

COrMENTARY

These changes are mde to reflect actual aurrent practice and to
allow greater flexibility in scheduling public hearings.

Referral and Review of Development Permit Applications. Within 5

working days of accepting an application, the Director shall do the

following:

Transmit one copy of the application, or appropriate parts of the
application, to each veferrat agency and city department identified by
the Director as having possible interest in reviewing and commenting on
the development proposal, and including those agencies and departments
responsible for determining compliance with state and federal require—
ments. If the referrat agency or city department does not comment
within ¥4 10 days of a completed submission unrtess—an—extension-of-up
to-ti—days-is-requested -ty -the—ageney——amrd—granted—by~the-Birecteor; the
referral agency or city department is presumed to have no comments or
objections. The Director shait may grant an extension of up to 14 days
to a reviewing department or agency eomky if the application involves

unusual circumstances.

Transmit the development permit application to other governmental
bodies where approval of other governmental bodies is required prior to

granting a development permit.
Provide for notices to be given sent—to—affected--parties and hearings
to be established as required under Type 1I, II1I, and IV procedures

established in Sections 2.030-2.060.

Development Permit Decision.

#Fithin-39~days-of—the—date—of-—acceptring ~a—pernt-t—appriication—-not
tovolving—approvat—by—other~governmentalt-bodies—or-within-10-<days—of
recetving - required-approval—by--other-—pgovernmentat--bodies - -the Birector
s hail--grant-—er--deny—the-development--permttr—— The-~decisior—of-—the
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€2

5

€y

(1)

(2)

Pirector--shaii-—be~based—uporr--the—appliecatton;—the—evridence—comments
from—referrai-—-agencies;r—and—approvet—requi-red—by--other--govermmentat
b odiegi-—-The-Eirector-—shratt-noei-fy-—thre—-applicant—and; - -if-~requiredy
others—entitied—tro—notice—of--the—dispesition—of—the —applicationr~——Tre
rotice—shati-—dndicate—the-—date—thrat—the—-deeision-wiit—teke-effect—anmd
deseribe-the~-right—of—appeai-puarsnant—to—Articte—i+

Fire~-Bireetor—aheil-——tsaue-—a-devetoprent—permit—-4f--appricable—approvals
£ rom-—orher-—povernmental-—bodies—-have-—been—granted—and - -the-—proposed
developrent-okherri-se—conforms—to—the-requirements—of —this—Codesr

Fhe ~Birector——shall—deny—-the-—developrent—perni t -4 f--required-approvats
F rom-other~goverrmental-—bod tes—are-—not—obtaimred—or—-the—appiieation
othemfse—-fai—l—s——te--eompiy—-wi—th-wde——remﬂ:remeﬁtﬂ-r——The—-&wt-i—ee——slra—l—]:
deveribe—the—-reason—for-dentals

Fhe -dectsion—of—the-birector—shati—be—finat-uponr-being-remdered—subiect
onty—to—any-appreais—fited-—urder—thre—provistons-of -Sect-tonr—4-+56+

Within five days of final action on a development permit application,
the Director shall provide written motice of the decision to the
applicant and any other parties entitled to notice. The mnotice shall
state the effective date of the decision, describe the right of appeal,
and summarize the reasons for the decision and any conditions of

approval or indicate where such can be reviewed in detail.

CQMMENTARY

This section more concisely states virtually the same things
covered in previcus Sections 1-4. In actual practice, these
notices go out within 48 hours of the decision.

The City shall take final action on all development permit requests
which are wholly within the authority and control of the City within
120 days of receipt of a completed application. However, by agreement
with the applicant, this deadline may be extended for any reasonable
time mutually agreed wupon.

wp.dev.code.Art2.doc
1/28/87
2-5




2.017

2.020

COMMENTARY

This provision has been added to indicate intended compliance with
recently revised State law requiring final action on all development
permits with 120 days of submission. Subsequent procedural
amendments are proposed to insure that this time frame can be
achieved which must take into account tte time required for
possible local appeals.

Action on Resubmission of Denied Application. An applicant may make

appropriate alterations to a proposal which has previously been denied
and resubmit it with a payment of any required fee. If a previously
denied application is resubmitted within one year of the date denied,
previeus—-approvals recommendations of advisory bodies, departments, and
agencies need not be recomsidered requested again unless the Director
finds ﬁhat changed conditions or changes iIn the proposal warrant such
reconsideration. 6ther-provisions-—of—this-Gode—may-—estabiisir—a-mirimom
amount—-of-—-ime—--betweenr-tire—date—of - denial——and-resubmisston--of--some
types—of—deveiteprent-proposatss

Summary of Procedure Types. For purposes of administering the provisions

of this Code, there are hereby-—established four types of procedures for

processing all development permits. The four procedures include but

are not limited to the following activities:

Type I Procedure - Code interpretations, excavation and fill permits,
lot line adjustments, Type I variances, minor partitionings, site plan
reviews, Type I modifications to momr-conforming situations, preliminary
and final planned unit developwment PP plans, final subdivision plats,
mobile home parks, and all other development permits not included in a

Type II, III, or IV review.

Type I1 Procedure - Major partitionings, Type II var_iances, conditional
use permits, Type II modifications to non—conforming situations, finad
PP-pltans; and Greenway district use permits, and Type II Planned
Industrial Developments. floedpiair—excavationm—andfor-fiiir
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2.030

2.040

(1

(2)

3

(1)

Type 1II Procedure - Interim planned unit development PB plans, prelim—
inary subdivisions plats, future street plans, Type III Planned Imndus—
trial Developments, and Type IXI Variances.

Type IV Procedure - Zone changes, comprehensive plan amendments,

vacations, annexations (with some exceptions, see Article 3).

Type I Procedure.

Under the Type I procedure, an application shall be processed by the
Director without need for public hearing or notification of other
property owners. When both the applicant and Director agree, a Type I
review may be referred directly to the Hearings Board or Planning

Commission for review.

Conditions and/or restrictions may be applied to the approval of any
development permit granted under a Type I procedure in accordance with

the relevant ether provisions of this Code.

A-deetiston—of--thre--Birector-mder—the-Fype—i--procedure--my—be-apperied
Er—accordance—swd-th-—Article—4-pby--ar-affectred—party-——Thre-—eriporia—four
reaching-a—decision—urder—-a-Frpe-F-Procedure—-including-appeats—shatl—be
based-on—-complianece-with—tire—provigsions-of--thrts-Coder

COMMENTARY

All appeal provisions will te included in Article 4.

Type II Procedure.

Except as provided by subsection (2) below, under the Type II procedure,

an application shall be processed by the Director without need-for a

public hearing. If the Director determines that the development

proposal appears to meet the required standards, the Director shall

mall notice of the proposal for-which—-spproval--is—fortheoming to all

abutting property owners and those separated from the development site
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(2)

(3)

by a public utility, street, or railroad right-of-way except for
Conditional Use Permits which shall require notices to be sent to all
property owners within 300 feet. The applicant shall supply a list of
the names and addresses of the owners of property to receive the
notice. The mailing list must be certified by the applicant as accurate

and complete as found from current County Assessor records.

The Director's notice shall summarize the standards and facts related
to the decision and invite persons to submit iInformation relevant to
the standards that are pertinent to the proposal within #8 7 days of
notification giving reasons why the application should or should not be
approved or proposing modifications the person believes are necessary
for approval according to the standards. The notice also shall advise
the person of his the right to wegquest a hearing. The applicant may be
required by the Director to post notices as set forth in Section
4.035. EIf-required;-the-notice-shall-be—-posted-begimming-within-3—days
o f~fiting-the-applications—and-remirr-posted—for-Fdays-or—the-date—of
a —schredubred -hearing-~wirtchever—-its—tongenrs

The applicant, the Director, or any party entitled to motice or otherwise
affected by the proposed action may initiate a public hearing on a Type
1! proposal. The Director shall, within 30 days of receiving a written
request for a public hearing, set a date for a public hearing before
either the Planning Commission or Hearings Board and mail notice of

such to those same persons specified in (1) above.

Ff—the-Birector—contempiates—that—persons—other--than—the-applicant-can
be—expeeted—to-—questionr—-the—applicationsts—compiiance—sri-tir-thria—-Godes
or-itf—any-preperty—ormer —entitied-to-nottce—mder—subsection-k-requests
& —pubrtie—tearing-—in—writing,--the--Birector—widi--initiste—a-publtic
herrinp—onr--the—appiicationr-before—the-ilearinges-Boardr——-TheBirecror
shatl—set—adete-for-the—publie-hearing-and--mrid-notice—to--those-same
pm—ﬂﬂtg——the——eriginai-mot—i—cm——-%-'e-—B:'r-reet-or——at--lﬂ.—s——&i-s-ere—
rion-may—choose—to-imitiate-a-pubiic-hearing—and-provide-notice—of —such
as—required-—heretmr—-witiront——mking—a-pretimirary-determinati-orr—and
maiting-notice—of-—sucir-as—provided-—tr—subsectiton—{1)s——At——tire-—pubtic

wps.dev.code.Art2.doc
1/28/87
2-8




2.050

»)

(1)

hearing,—tire—-applicant—and-interest-persons—may-present-information—and
arguments—pe-tevant —to—the--propossi--inciuding-reasons-why—the-appiteation
s hrould-—be—appreoved—or—-denied-—or—-preoposing--modifications—-the-—person
Fetteves-necessary-—for~-approvalr If no hearing 1is conducted, the
Director shall within 30 days of receipt of the completed applica-
tion, issue a decision in writing with notice to the applicant and all

persons who requested motice in writing or filed written comments.

CMMENTARY

This simplifies previows language with the same intent. It also
gives the Director the flexibility to by-pass the Hearings Board
and refer tle matter to the full Plamming Commission for expediency
or where major issues are 1likely to be decided. Procedural
language which has been deleted is covered adequately in Article 4.

The Director, er Hearings Board, or Planning Commission shall review
the application, written comments, and testimony, if any, and make a
finding for each point In dispute and make a decision on the application
by approving, conditionally approving, or denying the application.
Conditions and/or restrictions may be applied to the approval of any
development permit granted under a Type II procedure in accordance with
the relevant ether provisions of this Code. A-decisiomn-of--the-Pirectors
Hearinps—-Boardr—may—be—appealed—tyv—-tire--appticant--appealted -by—a-perseon
who-responded-to—the-—notice—or—if-a-hearing-was—conducted; —appeaxied-by
& —party-of-the—-hearing-r-secordanece—with—drticlte—4~

COMMENTARY

All appeal provisioms will te included in Article 4.

Type 111 Procedure.

Under the Type III procedure, an application is scheduled for public
hearing pursuant to Article 4 before either the Hearings Board or
Planning Commission at the Director's discretion. The Director shall

notify all property owners within 300 feet of the subject property.
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2.060

(2)

€3>

(1)

The applicant shall supply a list of the names and addresses of the
owners of property to receive the notice. The mailing list must be
certlified by the applicant as accurate and complete as found from
current County Assessor records. The applicant shall also post notices
as set forth in Section 4.035., Fhe-notiece-shatt-be-porsted-bepinmrirg-at
teast—f--days-prior-to~the-Planning -Commi-sston~hearing r-and -remaim—uneit
a—Commissiton—dectston—is—rendereds

At the public hearing, the staff, applicant, and interested persons may
present information relevant to the criteria and standards pertinent to
the proposal, giving reasons why the application should or should not
be approved or proposing modifications and the reasons the person
believes the modifications are necessary for_approval. The reviewing
body Pbﬁnning4hnmm£ssion may attach certain development or use conditions
in granting an approval under the Type III procedure in accordance with
the relevant provisions of this Code. tf—the-—Planning-Commission
deternines—the——condtttonrer—are—necessary-—to—avotd-~imposing-—berdenseome
ruebitie~service-obtigarions-on—-the-Citoyr~-to-nibtegrte-detrimentari-effects
to—otirers—wirere——suchr—mitirationr—is-consistent——withr—anr-—established
potiey-of—the-gtbyr-and—te-otherwtsre~falbfiit-the—ertrerita—-for-approvals
In approving or denying a Type III Development request, the reviewing
body PBlanaminmg-Gemmiseion shall make findings addressing relevant
criteria of this Code.

A dectsion—-of~the-Commiastonr-—mry—be-appested -inr—-eceordance-with—Artiete
4=

Type IV Procedure.

Under the Type IV Procedure, an application is scheduled for public
hearing pursuant to Article 4 before either the Heérings Board or the
Planning Commission at the Director's discretion. Where required, the
Director shall cause notice to be published pursuant to Article 4. amd
In addition, the Director shall notify all =affeeted property owners
whom—+the-Birector-<determines-—hayve—canse—to—--be—-interested—inchudtrp—at
texst—threse within 300 feet of the subject property. The applicant
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(2)

(3)

(4)

shall supply a iist of the names and addresses of the owners of property
to receive notice. The mailing list must be certified by the applicant
as accurate and complete as found from current county Assessor records.
The applicant shall also post notices as set forth in Section 4.035.
Thre --nertice-—shait—be—posted—beginming-—at—Jeast——F—days-prior—-to-—the
Pramrine -Commissionr—herrtnrp—drter—anrd—siralt—vrematn-urtitt-the—-Commission
dectatonr—ts-rendereds

At the public hearing, the staff and interested persons may present
testimony relevant to the proposal. If pertinent, they may give
information on whether the proposal does or does not meet appropriate
criteria for approval as specified in the sections of this Code pertain-
ing to the type of request involved; or they may give proposals for
modifications they consider necessary for approval. If—eriteria—-are
invelved; The reviewing body Piranming-€ommission shall make adopt a
finding for each of the criteria applicable. A-writrenr-report—shall-be
submi-tred-to-the—Etey—Gorunctiz

I1f the Planning Commission or Hearings Board has recommended against a
proposal, the City Council will not consider the proposal except on
appeal by the applicant. For a proposal on which the Hearings Board or
Planning Commission has made a favorable recommendation, the City
Council shall conduct their initial review within 45 days. The City
Council shall set a date for the review or designate the City Manager
to do so. An applicant may request a review delay of up to six months.
At the Council meeting, the staff shall review the report and findings
of the Bearings Board or Planning Commission and provide other pertinent

information.

The Council may, at its discretion, review the application solely on
the record of the previous hearing at-the-P}anﬁfng4§mma£ssion-ievei, or
call for a de novo public hearing. For a hearing, the form of notice
and persons to receive notice are the same as for Planning Commission
or Hearings Board review. Council hearing notices shall be provided by
the City Recorder. Interested persons shall be given the opportunity
to present testimony and information relevant te the proposal and make
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2.070

(53)

€6

(1)

(2)

(3)

final arguments why the matter should or should not be approved and, if

approved, the conditions desired in approving the actlon.

To the extent that a finding of fact 1is required, the City Council
shall make adopt a finding for each of the criteria applicable and in
doing so may sustain or reverse a finding of the Planning Commission or
Bearings Board. The City Council may delete, add, reject, or modify
any of the provisions pertaining to the proposal or recommendation of
the Planning Commission or Hearings Board, or attach certain development
or use conditions in accordance with the relevant provisions of this
Code. if-the-Eity-Louncii-determines—theconditiongs-are--appropriate-teo
futftit-ehe—-ertteritar-for-approval-

Becisi&nhr—ixr—approve—1r4frpe-{ﬁh—requesb-1ﬁnﬂﬂr—be-4n~-p&ssage—tﬁh—an

ordimarees

OO MENTARY

Type 111 and Type IV procedures. Again, the Director's optim of
referring decisions to either the Plarming Commission or Hearings
Board is offered as a means to expedite decisions and to balance
the work load for both hearing bodies.

Legislative Actions.

Nothing in this Code shall limit the authority of the City Council to
make changes in the Comprehensive Plan or Development Code provisions
and designations by legislative act where such changes have broad
application and where quasi-judicial proceedings would be unnecessary

or impractical.

The Planning Commission and/or City Council may order a review and/or

public hearing on any legislative matter.

Any property owner or resident of the City may petition the Planning
Commission to initiate a public hearing on any legislative matter (such
as an amendment to the Development Code text).
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2.071

2.072

2.073

2.074

(1)

(2

(3)

(1)

Legislative Hearing Notice. Notice of a review or hearing on a legisla-

tive decision under this Code need not include a mailing to property
owners. The Manager or Director may prepare a notice designed to reach
persons believed to have a particular interest and to provide the
general public with reasonable opportunity to be aware of the hearings

on the proposal.

Information at Planning Commission Hearing. Interested persons may

submit written recommendations and comments in advance of the hearing
and this information shall be available for public inspection. At the
hearing, written recommendations and other information will be received

and oral statements will be permitted.

Planning Commission Recommendation. In preparing its recommendation,

the Planning Commission may do any of the following:
Require the proponent tc identify the provisions of the Comprehensive
Plan that govern the decision and prepare findings describing how the

proposal complies or fails to comply with these plan provisions.

Review the nature of the proposal and describe whether the proposal

warrants processing as a legislative matter.

Prepare a recommendation and make findings in support of such recommen—

dations.

City Council Legislative Action.

The City Council may limit the nature of the information it will
receive at a legislative review and may establish separate rules for

consideration of each of the following:

(a) Compliance with the Plan.
(b) Appropriateness of the legislative process.
(¢) Policy changes or refinements proposed.
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(2)

(3

2.075

2.076

(8))

(2)

83

In reaching a decision on a legislative matter, the Council may adopt

findings applicable to the relevant criteria in support of the decision.
After confirming, amending, or reversing the recommendations of the
Planning Commission, the City Council may take any of the following

steps:

(a) Enact or defeat sm-erdinamee—on all or part of the proposal under

consideration.

(b) Refer some or all of the proposal back to the Planning Commission

for further consideration.

Notice to DLCD on Legislative Matters.

Except as noted below, the Director shall cause notice to be given to
the Department of Land Conservation and Development for adoption of or
amendment to the Comprehensive Plan, the Development Code, or any other
land use regulation. The notice shall be provided at least 45 days
before the proposed final hearing on adoption and the notice shall
contain information sufficient to inform the Department as to the

effect of the proposal.

If the City determines that the statewide goals do mnot apply to a
particular proposed amendment or mew regulation, notice under subsection
(1) of this section is not required. In addition, the City may consider
an amendment or new regulation with less than 45 days' notice if the
City Council determines that there are emergency circumstances requiring

expedited review.

Decision Notice Requirements.

Within five working days following adoption of an amendment or mew land
use regulation, the Director shall forward to the Department of Land
Conservation and Development a copy of the adopted text and findings
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(2)

and notify the Department of any substantial changes which may have
occurred in the proposal since any previous motification to the Depart—

ment.

In addition, within five working days, the Director shall also forward
general motice of the decislon to any person who participated in the
proceedings leading to adoption of the proposal and who requested in
writing that they be given such notice. Such notice shall briefly
describe the final action taken, state the date and effective date of

the decision, and explain the requirements for appealing the action
ander ORS 197.830 to 197.845.

COMMENTARY

Provisions 2.075 and 2.076 closely parallel recently amended State
law found in ORS 197.610 to 197.615. ‘It is mt recessary that
these provisiors be included here since the City camot modify
their application; however, wherever possible, it is intended that
this Gode can te used as a "one-stop document” to avoid the
necessity of referring to State law. This will aid bth the
applicant ard the staff in insuring that all required procedures
are followed.
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ARTICLE 3.

ANNEXATION, ZONE CHANGE, COMPREHENSIVE PLAN AMENDMENT, AND VACATION PROCEDURES

3.010

¢

(2)

(3

(4)

(5)

Annexation Procedures. A proposal to annex territory to the City may
be processed by any of the following methods: previded-that-the-proposal
complies—with-OR5-Chraprepr-222+—as—now-enacted —or—hereinafeer—amendeds

Election by registered voters of the area to be annexed and, if approved,
election by the registered voters of the City in which case Planning

Commission review 1s mot required.

Election by registered voters of the area to be annexed and action by
the City Council to dispense with an election and to initiate Type IV
proceedings as outlined in Section 2.060.

Consent petition of at least half of the property owners representing
more than half of the land area involved which consists of more than
half of the total assessed value of all real property in the subject
area followed by a City election or action by the Council to dispense
with an election and to initiate Type IV proceedings as outlined in

Section 2.060.

Delayed annexation by signed contract binding all existing and future
owners of property in an area within the Urban Growth Boundary, either
contiguous or not contlguous to the City, to future annexation by the
city subject to procedures for such action as may be established
between the City and County and subject further to City 6sumeid approval

of the delayed annexation contract.

By ordinance or resolution without a hearing or election #f where such
action is permitted by Oregon Revised Statutes. (For example, health
hazard, er island, and consent annexations.) For such annexations, the
Director may, with the consent of the applicant, waive Planning
Commission review and all notice and hearing requirements of the Type
IV procedure.
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3.020

(6)

7

(1)

2

Properties subject to delayed amnexation agreements may be annexed to
the City upon becoming contiguous and without a public hearing by
utilizing the procedures for consent annexationm in subsection (5) above

unless specified otherwise in the delayed anmexation agreement.

Any other method authorized by state law.

All proposals to anmex territory shall be submitted to the Planning
Department on a form prescribed by the City. When the Director has
determined that the territory is eligible for annexation and that all
of the required information has been submitted, the application shall be

processed under cne of the methods described above.

OOMMENTARY

State law nos permits 1007 consert amexations to occur without a
public hearing, motice to area amers, or cther quasi-judicial
requirements. Since most ammexations are of the consent variety,
this procedure will greatly expedite approval. The added sentence
in (5) would allow the Director to refer such ammexations to the
Planning Commission If there are plamning considerations or policy
issues o which they should advise the Council. Nuwber (6) would
lkewise enable delayed annexation areas to be amexed expedi-
tiously.

Annexation Criteria. Ay —anmexation—-proposai—considered—under—aLype
F¥-procedure-mrat--be-demonstrated-to-be-trconformmneewith-the-folitowing
ertrertar Before annexing land, except pursuant to election or health

hazard procedures, the City Council must determine that:

The proposed annexation is within the Urban Growth Boundary and is a
logical and efficient extension of City limit boundaries.

Fre-—propesed—annexation—wili--facititate—the-functionat--and-—ecomomte
previston—ef—services-witirir the Yrban-6rowth-Boundary-without—sertousty
impairing-city—services—to-extsting-portions-of ~the-€ityr
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¥

3.030

(2)

(L)

Fhre—propesed—anrexation—wi-ti--add--property—to—the—-Ci-ty--which —tsr—meeded
to—provide—an—adedquate-—-suppty-—of ~zoned—dands—-for-—the-—uses-proposed—or
wiii—add-property-——-which-hrs-existing-—developmrent—-imr-need—of-—ciey
servicess

The City is capable of providing clty services commensurate with the
needs of existing and any proposed new uses in the subject area without
significantly impairing city services to existing portions of the City
or without extending services in contradiction to Comprehensive Plan
policies or an adopted Public Facility Plan.

COMMENTARY

The new criterion are intended to place the burden on the City for
determining whether mroperty moposed for annexation can be
effectively serviced ty the Gty. The previows criteria may have
actually placed applicants in an wnfair position of second guessing
the Council's willingness to service property upm ammexation
without full knowledge of ourrent fiscal restraints « other
reasors the Council might hawe far not desiring to extend city
services. Thus, while this change reduces the applicant’'s turden
of proof, it will place a greater lurden o the Uty in terms of
evaluating the serviceability of property.

The deleted criterion (3) is adequately covered by the zore change

criteria which are necessary to aldress in order to apply a zoning
designation to amexed property.

Zoning of Annexed Property.

A proposal for annexation shall include a City =zoning designation
request which shall be considered at the time of annexation under a
Type IV procedure. The criteria for considering an annexation/zoning
proposal shall be the same as the criteria for conslderation of a zone
change as outlined in Section 3.050. The zoning designation of annexed
territory shall be specified In the annexation ordinance and shall
become effective upon acceptance of the annexation by the Secretary of

State.
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(2) In the cases of annexation by procedures other than the Type IV pro-
cedure, the City may establish =zoning classifications within the
annexation ordinance or resolution, and without notice or public
hearings, in conformance with the subject area Comprehensive Plan
designation(s) and in accordance with the following matrix. Zoning
designations other than those specified below may be established
through the Type IV process, by intergovernmental agreement with the
County, or by Council action to retain the existing county zoning.

ANNEXATION ZONING MATRIX

If the Comprehensive Plan The Zoning Desigration
Designation Is: Shall Be:

Urban Residential ResServeccecscsccscsscsssssassassssssR-1 Single Family

Low Density BesidentialeseeeeeesevecseseneesanenessssR=l Single Family

Medium Density ResidentialecscescccccesscsscsasesssseR-1 Single Family

High Density Residential......cccceccseccencascccsccocR-1 Single Family

Light Commercial.cevecscescscscvvesstssessanssnsssss+RP Residential Professional
General Commercialececececcccccscssssnscsssassccsvness:C—2 Commnity Commercial
Central Business Districtescsecscscenscscacsasssens..C~-3 Central Business District
Industrial ParkeeecceseccesssasesssssressccscescsesssMP Industrial Park

Light Industrial.ccsecececncsncvsssncsncsnvnncensnseesMl Light Industrial

Heavy Industridlecccccescsncsscccesasassssnsessssess.MI Heavy Industrial
Intensive Development SecCtOrescecccesccsscssessecses.R-1 Single Family

Public FacilitieSecececocescccscscccnsassssssescnssssssR=1 Single Family

open space-...---.---.-....-----.ooo-o---------.-.--.os Open SpaCE

COMMENTARY

This simplified zoning process is intended to greatly expedite the
development potential of property amexed ty election, 100%
consent, health hazard, or islamd annexation, all of vwhich would
otherwise be subject to the mich more lengthy zone change process.
The potential disadvantage to the public is that a neighbor's
property could be annexed, zoned, and development started without
any notice or other opportunity to participate in the decision

wp.dev.code.Art3.doc
1/28/87
34




3.040

making mrocess. (n the other land, all actions would be subject
o strict conformance with the Comprehensive Plan and generally
only the mst restrictive o mst closely assoclated zoning
districts relative to each plam designation are applied. In many
cases, it will become recessary later to rezone property to permit
more Intensive uses for which the property may be better suited.
Without such an expedited zoning process most of the advantages of
recently allowed expedited amexations ame lost. This matrix
should also be incorporated into the Comprehensive Plan for proper
authorization before this process is fully implemented.

Procedures for Amending Major Zoning Districts and Special Purpose

Districts. A proposal to change the zoning or special purpose district
designation of a particular pliece of property or area of the City may
be initiated by the Planning Commission, City Council, or by petition
of not less than half of the property owners representing more than
half of the land area involved. Such proposals shall be considered
under the Type IV procedures as outlined in Section 2.060 or by legisla-
tive. action as provided for in Sections 2.070 - 2.110.

Att-proposeis-for-District-amendments--shall-be-submitted-to-the-Blanning
Bepartment—on—a-form-preseribed-by--the—€ity--and--shatl—inctuede —payment
o f-required—fees—prior—to-precessing—hen-tirebirector-has—derermined
thzt-atl-of-—the--required--informationrtms—been-submitteds-the-appiication
shali-be-processed—as—regutired:

Xf an application would change the zone of property which includes all
or part of manufactured home park, the City shall give written notice
by first class mail to each existing mailing address for tenants of the
manufactured home park at least 20 days but not more than 40 days
before the date of the first hearing on the application. The failure
of a tenant to receive a notice which was mailed shall mot invalidate

any zone change.

COMMENTARY

The abowe language is derived from ORS 227.175(6). It requires
cities to give park temants mtice of zome changes which might
lead to future park closure ard eviction.
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3.050

(1)

(2)

(3

3

(4)

€

)

District Amendment Criteria. Any =zoning or special purpose district

amendment proposal considered under a Type IV procedure must be demon-
strated to be the most appropriate zone (regarding the expected develop-

ment allowed within the proposed zone) in consideration of the following

_criteria:

The requested amendment is consistent with the Comprehensive Plan map
designation for the entire subject area unless a Plan map amendment has

also been applied for in accordance with Section 3.060.

The adequacy of existing or anticipated transportation facilities
(streets, bus routes, etc.) and the potential impact on traffic gener-

ation and safety.

A demonstration that the existing or anticipated services (sanitary
sewers, storm sewers, schools, fire protection, etc.) can accommodate
potential development within the subject area without adverse impact on

the affected service area.

Fhe-narturzi-features-—of--the--siteare--conducive—to—the-proposed-resenings

Any unique natural features or special areas involved such as flood=-
plains, slopes, significant mnatural vegetation, historic district,
etc., will be protected have-increased—-protection as a result of the

proposed rezoning.

Fire--proposed-—zone -tF--conmpatible-with--the-—existing —and-~anticipatred
surrounding -tand —uses

In comparison with other districts permissible under the Comprehensive
Plan designation, the proposal is determined to best meet the intent of
the Comprehensive Plan goals and policies.
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COMMENTARY

The purpose of (5) is to require a comparisai of the present
description, the proposed designation, and other altemative
designations and to require a determination that the proposal, on
balance, is the best alternmative available.

6 Gompliamee-with-specificpolicies—eof-the-Comprehensive Planas-identified

r-the-spplicatien—form—approved by ~the-—Pianning -Directors

€ JImpact-om-low-and-moderste—inrcome—hoursing—opportunttiesy

3.051

€8>

1

(2)

CQMMENTARY

This criteria has had almost o applicatim in recent years since
Albany provides a oonsiderable supply of low and moderate income
housing opportunities and an ample supply of suitably zoned land
for provision of additional low cost housing for the foreseeable
future.

Fimimp—of--the-—particutar—rone—chanpe —requests——ir-terms—-of-effiaiant
service—provisions;——enersgy-—ctonservation;—and-—a—-comparisor-wr-thr—-otlrer
buitdable—iands—zoned-identicai—to—-the--requested-chanpe-—or--wirich-econtd
o therwise—accommodate—tire-proporsed —user

Conditional Zone Changes.

Where the City Council determines that a zoning district or special
purpose district amendment applied for under Section 3.050 would not be
appropriate except upon conformance by the applicant with certain
development conditions, the City may conditionally rezone the area as

provided herein.

An ordinance approving a district amendment may thus impose conditions
as to any of the following matters which the Council deems necessary
except that no condition shall allow a use or development in conflict
with other provisions of this Code or district involved:
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(3)

(4)

(a)
(b)
(c)

()

(e)

(£)
(g)

(h)

(1)
&)

(k)

(1)

Uses permitted.

Size, height, and location of buildings and accessory structures.
Landscaping when mecessary to provide screening from incompatible
adjacent uses or from public right—of-way.

Protection and preservation of existing trees, vegetation, water
resources, wildlife habitat, and other significant natural
Tesources.

Size, location, screening, drainage, and surfacing of driveways,
parking and loading areas, and street access.

Size, height, location, and illumination of signs.

Size, height, location, and materials for the construction of
fences to screen the subject property from incompatible adjacent
uses or from public right—of—way.

Location and intensity of outdoor lighting.

Hours of operation or conduct of particular activities.
Abatement, mitigation, or prevention of nuisances.

Maximum time periods within which development must begin, be
completed, or conditions be satisfied. .

Availability and iImprovement of wurban service, Including street
improvements, traffic signs and signals, sewer, storm drainage,
water, and sidewalks. Conditions under this paragraph may also
require that all or part of the development or use be deferred
until certain events occur such as the availability to the subject

property of a certain level of urban service.

Any conditions which cannot be completely satisfied with the timely

completion of a subsequent development project, shall be recorded as

deed covenants.

The City shall not impose any permanent condition which would have the

effect of limiting use of the subject property to one particular owner,

tenant, or business. Such permanent conditions may 1limit the subject

property as to use, but shall mot be so restrictive that they may not

reasonably be complied with by eother occupants who might devote the

property to the same or a substantially similar use.
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3.052

(1)

(2)

(3)

Revocation of a Conditional Use Zone ChaEE.

If at any time the City Council determines that any condition of a
Conditional Zone Change has not been satisfied as specified within the
Zone Change ordinance, the Council may ecall for a public hearing to
rezone the subjeet property to its prior designation. The parties to
Treceive notice of such a hearing shall be the same as those notified of
the prior action and any subsequent recorded owners of property within
the notification area. Such action shall be conducted In accordance

with Type IV procedures except that only City Council review is required.

The criteria for rezoning property to a prior designation as specified
above need mot include demomstration of conformance with the District
amendment criteria of Section 3.050. The only finding required for
such rezoning action fs that one or more conditions of the Conditional
Zone Change ordinance has not been met. Evidence at the public hearing
may be limited to the question of compliance with the con_dition or

conditions in question.

NHothing in these provisions is intended to restrict the City's options
for seeking enforcement of Zone Change conditions. All other enforcement
mechanisms of the Albany Municipal Code may also be employed. Addition-—
ally, the City Council may elect to refrain from, postpone, or terminate
action to rezone property as specified above upon a determination that
compliance with a condition or conditions of rezoning are no longer

appropriate or timely.

OMMENTARY

Sections 3.051 and 3.052 provide a specific process far allowing
consideration of Zone Change proposals which wuld mt lkely
recelve approval except upm a guarantee o certain conditions
being satisfied. It also would allow consideration of rezoning to
accomodate a specific develomment where the zore requested could
also allow other developments which may mt be appropriate to the
area imvolved. The City has, in the past ; several occasions,
rezoned property with the promise of a certain type of development
immediately occurring thereafter. However, following the rezoning
no develomment activity occurred and other owners of property were
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3660

3.060

3.061

prevented from rezoning duie to the availability of other land
created by speculation. This sectim was modeled after similar
provisions in the City of Salem and elsewhere. However, the
enforcement mechanism here is unique. Other cities hawe attempted
to lave Conditional Zone Changes expire automatically won the
failure to satisfy the conditions. This process has a questionable
legal tasis. The solution presented here is to give the Council a
relatively simple means to rezore the property to its prior
designation if the oconditions are mot mtisfied. Due to the
potential controversial nature of conditional zome changes, it is
intended that they bte wsed sparingly. FRurthermore, conditions
should not be imposed which are more appropriately attached to the
subsequent development application ar which would restrict future
developrent beyond what is absolutely necessary in order to
favorably act m the requested zone change.

Precedures—for-Amending -the—Comprehensivetand Hse—Planrr-~A-propesalt—to
amend—the-Sonprehensive-Land--Hae—Plan—-inetudinpg-tent—-potictes-~Urban
&rowth—Boundary;—or--map-destgnations—mry-be—initiated--by-—the—Flanning
Gommisston;—-City-~Couneii; ~or-—by—petition—of —owners-——as—described-—in
Seetion -3+ 40— Such--proposals—shali--be--considered—under—-Type--1¥
procedures—as—-ouwttined-in-Section—2-060-or-—byr-legistarive—actionr~as
provided—for-in-Secritons 24702110~ '

Proposzis-for-Comprehensive Plan-Amendments—mry—be—considered-onty—onr-a
pre—schedeted—seni—anmrat-baste-as-determined-by—the-Planning-Commi-ssion
and -Gty -Gouncti;~except-vhere-an—emergency—has—boen—dectared —by—a—vote
& f—the-€ity-touncit——Inr-determining-that—an—energency--situationr —does
extstr—the-ouneii—mret-—adopt--findinps—that—the—-prbii-c—interest—wvould
be-best-served-by-intttating -a—Comprehensive-Plan—amendment—reqrests

Comprehensive Plan Amendment Procedures.

Purpose. The Comprehensive Plan is the official and controlling land
use document of the City with which all other land use regulations and
decisions must comply. In addition, the Comprehensive Plan is intended
to provide guidance to both public and private activities which affect
the growth, development, and livability of the community. The Plan is
also intended to be a flexible document. Changing circumstances and

community attitudes will dictate occasional amendments to the Plan. It
is the purpose of this section to provide a process whereby the Compre—
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3.062

3.063

3.064

3070

B

€
€3
€y
€

hensive Plan may be amended without violating the integrity of the Plan
or frustrating its basic purposes.

Initiation Process. A proposal to amend the Comprehensive Plan including

text, policies, Urban Growth Boundary, or map designations may be
initiated by the Planning Commission, City Council, or by petition of
owners as described in Section 3.040.

Frequency of Plan Amendments. Applications for Comprehensive Plan

amendments submitted by property owners shall be reviewed semi—-annually
in April and October by the Planning Commission. The City Council or
Planning Commission may initiate Plan amendments at any time they

determine that the public interest would be best served by so doing.

Procedures. Any Plan amendment determined by the Director to be

legislative in nature shall be processed in accordance with the provi-
sions of Section 2.070-2.074, with consideration also given to any
applicable requirements of state law and interagency agreements. All
other Plan amendments shall be processed in accordance with the Type IV
procedures of Section 2.060. Area specific amendments, including map
amendments, outside of the city limits shall also be processed in
accordance with the City-County Urban Growth Management Agreement.

Pl—a-n-—Amendment—-@rftefiar——{ﬂ—-mchinguf—de&sio&—on—ﬁ-—eﬁmprehmgm
P}m-ﬁmndmmt—prms&};—the-P-}mi-nngmi-ssm-m&-Gi-ty-Gomtci:-}—shal-]:
adept--findings—in-consideration—of—thre-following:

conformanee—with--gogla—and--policieg-—of —the--Planr—or——demonstration-—of
change—in—ciremstances—whichwould —necessttate—a—change—4n—the—-sonts
amdtfor-poticiess

eirirenr—review-and-comments

applttcablie—state—goats:
trput—from—affected-governmentat-mits—and-other-agenciess
short—and-long—term—impacts-of—the-propesed-change—

¢y ——a—demonstration—of-pubtic-—need~for-the—changes

wp.dev.code.Art3.doc
1/28/87
3-11




3.070

o

€&y

€9

(1)

(2)

(3)

(4)

(5)

6

& —demonatratior-thet-the-proposed-amemdmen t-wi-bk-best-meet-the—-itdentified
pubiie-need-versus—other—-avatizble-atbernativess
addirionai-information—as-—required-by—+he-Pianning-Comyisstonr—or-Eiey
Gouneti-and

i n-tiew—ofk<{&rauwd -G rabove-denonstration-thet—the-Plan—was—adopted-in

errors

Plan Amendment Criteria. 1In general, the more drastic the change, the

greater the burden in demonstrating that the change complies with the
overall purposes of the Plan, state law, and the public interest.
Specific findings must be adopted in consideration of at least the

following factors:
Applicable state goals and administrative rules.
Relevant citizen and agency comments.

Identification of specific changed circumstances which have made the

amendment desirable.

A demonstration of public need and that the amendment will best address
the public meed versus other available alternatives.

Demonstration that the amendment is consistent with the overall purposes
of the Plan and any specific Plan provisions which relate to the

proposal.

In lieu of (3), (4), and (5) above, demonstration that the Plan was

adopted in error.
OMMENTARY

Sections 3.060-3.070 replace previous sections 3.060 and 3.070.
the significant changes include addition of a purpose clause,
which is helpful to emphasize the importance of the Plan, clari-
fication a to when and how Plan avendments may be cousidered,
deletimm of the requirement that the Gouncil must declare an
emergency to initiate mre frequent Plan amendments, improved
procedure references reflecting actual practice, amd revised
criteria.
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3.080

3.090

3.091

3.092

tb
(1)

(2>

(3>

Vacation Procedures. A proposal to vacate an easement, right-of-way,

or plat may be initiated by the City Council or by petition of adjoining
and area owners in accordance with ORS 271.080. Type IV procedures as
outlined in Section 2.060 shall be used as supplemented by the provisions
of ORS Chapter 271. PRetitieons-for—-vecations-—shati-be-submitrted—onr-—a
form—preseribed-by-—the-City—and--shall-be—gecompanied—by-—tire-—required
appltication—feer

Vacation Criteria. The Council shall give consideration to the following

criteria in reaching a decision on a vacation request:

€omrformanee—to-apphieableCompreensive—Plan-policies—and-mapss

Potential conflict with any minor or major street plan.

Effect on access, traffic circulation, and emergency service protection.

Need for access to existing properties, potential lots, public
facilities, or utilities which would otherwise be without access to a

public way.

COMMENTARY

The deleted language was superfluous.

Conditions. A wvacation ordinance or a decision to tentatively approve
a vacation may include any conditions which the Council deems reasonable
including reconstruction of access, reservation of easements, and

landscaping.

Zoning of Vacated Right—of-Way. Except as otherwise provided within

the wvacaticn ordinance or where the official City zoning map is not

clear as to the zoning of wvacated right-of-way, the zoning of each
parcel of wacated territory shall be the same as the adjoining property
to which the owmership of the parcel automatically reverts.
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CQMENTARY

Te present official zoning map does not apply zoning to public
rights-of-way. This language will clarify that the property is
zoned upon vacation and provides that the zoning will be the same
as each property to which the wvacated territory is attached.
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ARTICLE 4.

PUBLIC HEARING, DECISION, AND APPEAL PROCEDURES

4,010

4.020

(1)
(2)
(3

(4)

(5)

(6)

(7

(1)

Responsibility for Hearings. The Director, or the City Recorder in

case of City Council hearings, shall carry out the following duties
pertaining to a hearing, all in accordance with other provisions of
this Code:

Schedule and assign the matter for review and hearing.

Conduct the correspondence of the hearing body.

Mati-~required Provide notices of public hearings at-deast—-15—days
befere-the-hearing as required by this Code and state law.

Maintain a record and enter into the record relevant dates such as
those of giving notice, hearings, postponement, and continuances and a
summary of action taken by the hearings body.

Prepare minutes to include the decision on the matter heard and the
reasons given for the decision.

Reduce the decisions of the hearings body to writing and maintain
permanent record of such.

Provide advance notice of all hearings and written decisions to persons
requesting the same and not entitled to such by this section provided
that such persons pay the actual cost for the service provided as

established by the City (applicants excepted).

Notice of Hearing.

Notice of a hearing shall be reasonably calculated to give actual
notice and, other than for a legislative action, shall contain the

following information:

(a) The date, time and place of the hearing.

(b) A description reasonably calculated to inform a person of the
location of the property for which a development permit or other
action is pending, including but not limited to use of a map or
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4,030

postal address, or a subdivision lot and block designation, or a
metes and bounds description or the tax map designation of the
County Assessor.

(c¢) The nature of the issue up for hearing.

(d) Where information may be examined and when and how written comments
addressing findings required for a decision by the hearing body
may be submitted.

(e) At the discretion of the Director, information regarding the
authority of the hearings body to consider alternatives or modifica-—

tions to the request.

Procedure for Mailted Notice. Unless otherwise provided, addresses for

a mailed notice required by this title shall be provided by the appli-
cants for development permits. The mailing list must be certified by
the applicant as accurate and complete as found from current County
Assessor records. A person Whose name is not in the tax records at the
time of filing of an application or of initiating other action not
based on an application, may only receive a notice if the person
provides the Planning Department with the necessary address(es). Any
deficiency in the form of notice prescribed in Section 4.020 or a
failure of a property owner to receive notice shall not invalidate an
action if a good faith attempt was made to conmply with the requirements
of this Title for notice. In addition to persons receiving notice as
required by the matter under consideration, the Director may provide
notice to others he has reason to believe are affected or otherwise

represent an interest that may be affected by the proposed development.

(1) Required published notice shall be published in a newspaper of
general circulation at least once during the week preceding the
hearing and additionally as may be required by state law for a

particular proceeding.

(2) Cost of notice mailings shall be included 1in the development
application fee.
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4.035

(1)

(2)

(3)

(4)

(5)

(6)

4.036

(1)

Procedures for Posted Notice. The applicant shall be responsible for

providing a sign frame for the notice, and also responsible for posting
the notice at the correct time and location. The actual notice shall
be provided by the City. The posting shall comply with the following

criteria:

The notice shall be a minimum of 2 feet by 3 feet.

The notice shall be posted in a location which is visible and within 10
feet of a the-right-of-way—-line—of-+the-most traveled public road or
street abutting the property. (If no public street abuts the property,
the notice shall be placed in such a manner er—way-be-mose-readiiy—seen
by to be generally visible to the public.)

The notice shall be posted for at least 7 consecutive days prior to the
first scheduled public hearing on the matter.

If the subject property is a corner lot, then two signs are required in

locations defined in (2) above.

At least 5 days prior to any hearing (or decision made by the Director),
the applicant shall file with the Director an affidavit of posting.

If the subject property 1s not properly posted as set forth In Section
2 or this section, the hearing deetsion may be postponed by the Director

until such provisions are met.

Compliance and Waiver of Notice.

NHotice by mail shall be deemed received three calendar days after the
notice is deposited with the US Postal Service, first class postage,
fully prepaid, for mailing to the addressee at the addressee's last
known malling address. Failure of the addressee to actually receive

notice shall nmot invalidate the proceeding.
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4.050

(2)

3)

(4)

(1

Posted notice is deemed given when the sign is first posted.

The requirement for motice shall be deemed satisfied as to any person
who, in any manner, obtains actual knowledge of the time, place, and

subject matter of the hearing prior thereto.

Appearance and testimony or comment on the merits of the proposed
action by any person at a hearing, or submission by any person of
written comment directed to the merits of the proposed action at or
prior to the hearing and after the proceeding was initiated shall be

deemed a waiver of such person of any defect in notice.

Challenges to Impartiality. Except for legislative hearings, a party to

a hearing or a member of a hearing body may challenge the qualifications
of a member of the hearing body to participate in the hearing and
decision regarding the matter. The challenge shall state by affidavit
the facts relied upon by the challenger relating to a person's bias,
prejudgment, personal interest, or other facts from which the challenger
bas concluded that the member of the hearing body cannot participate in
an impartial manner. A challenge shall be delivered by personal
service to the Director or City Manager not less than 48 hours preceding
the time set for public hearing. The Director or City Manager shall
attempt to notify the person whose qualifications are challenged prior
to the meeting. The challenge shall be incorporated into the record at

the time of the hearing.

Disqualification. Except for legislative hearings, no member of a

hearing body shall participate in a discussion of the proposal without
removing himself or herself from the bench or shall vote on the proposal

when any ©of the following conditions exist:

Any of the following have a direct or substantial financial interest in

the proposal: the hearing body member or the member's spouse, brother,

sister, child, parent, father-in-law, mother-in-law, any business in

which the member is then serving or has served within the previous two
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4.060

4.070

(2)

(3>

years, ep—any—busimess——in—wirichr-the—-member—4s—a--principai--or-—employee
or in which the member 1s negotiating for aecguisittiom—of-such—interesse
er—enployments or has an arrangement or understanding concerning
prospective partnership or employment or is otherwise in a position of
conflict of interest as determined by state law.

Fhre-—member—-owns—proper+y—-witiin-tire--erea--entitted-—to-recetve-notitce—of
the-public-hearing:
OOMMENTARY
(ouncil members have previocusly discussed deletion of this require-
ment since it is more restrictive than current state law and has

prevented participation in several instances. Items (2) ard (3)
may adequately address such conflicts of interest.

The member has a direct private interest in the proposal.

Any other valid reason for which the member has determined that partici-

pation in the hearing and decision cannot be in an impartial manner.

Participation by Interested Officer or Employees. No officer or

employee of the City who has a financial or other private interest in a
proposal shall participate in discussion with or give an official opinion
or staff report to the hearing body on the proposal without first

declaring for the record the nature and extent of such interest.

Ex Parte Contacts. Except for legislative hearings, the general public

has a right to have hearing body members free from prehearing or ex
parte contacts on matters heard by them. It is recognized that a
countervailing public right is free access to public officials on any
matter. Therefore, hearing body members shall reveal the source and
substance of any significant prehearing or ex parte contacts regarding
any matter at the commencement of the public hearing on such and the
Chair shall allow for rebuttal of any Information received through such

ex parte contact. If such contacts have npot impaired the member's
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4,100

(1

(2)

(3)

impartiality or ability to vote on the matter, the member shall so
state and shall participate or abstain in accordance with the following

section.

Abstention or Disqualification.

An abstaining or disqualified member of the hearing body may be counted
for purposes of forming a quorum. A member who represents personal
interest at a hearing may do so only by making full disclosure of his
or her status and position at the time of addressing the hearing body,
and physically removing himself or herself from the hearings body
during the hearing and deliberations on the matter and abstaining from

voting on the proposal.

If a quorum of a hearing body abstains or is disqualified, all members
present after stating theilr reasons for abstention or disqualification

shall, by so doing, be requalified and proceed to resolve the issues.

Except for legislative hearings, a member absent during the presentation
of evidence in a hearing may not participate in the deliberations or
final decision regarding the matter of the hearing unless the member

has reviewed the evidence received and so states on the record.

Burden and Nature of Proof. Except for a legislative determination,

the burden of proof is upon the proponent. The more drastic the change
or the greater the impact of the proposal in the area, the greater is
the burden upon the proponent. The proposal must be supported by proof
that it conforms to the applicable elements-of-the—-Comprehensive--ian
and-—to—-appiiecable provisions of this Code, especially the specific
criteria set forth for the particular type of decision under consider-
ation. Additiomatty;—the-following--faetors—are--deemed--retevant——-armnd
nareriat-and-—shali--be—constdered~py—the--hearing--body--itmr-reaching-its

decisionr-on-a-propossis
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€5
€2y

(1)

(2)

(3)

(4)

nmistaice—in-the-originat-desipnation-or-proviston;—andfor
ehange—or-ciremstances—sveh—that-—the—exist ing—condition-ts-—no—Itonger
tn—conformance-with—the-intent—of-the—Comprehensive—Plans

Order of Proceedings. The order of proceedings for a hearing will

depend in part on the nature of the hearing. The following may shai: be
supplemented by admimi-strative-procedures-as appropriate rules announced
by the presiding officer:

Before recelving information on the issue, the following shall be

determined:

(a) Any objections on jurisdictional grounds shall be noted in the
record and if there 1is objection, the person presiding has the
discretion to proceed or terminate.

{b) Any abstentions or disqualifications shall be determined.

The person presiding at the hearing may take official notice of known

information related to the issue, such as the following:

(a) Provisions of the Charter or state law or of an ordinance, resolu-
tion, rule of officially promulgated policy of the City.
{(b) Other public records and facts judicially noticeable by law.

Matters officially noticed need not be established by evidence and may
be considered by the hearing body in the determination of the matters.
Parties requesting official notice shall do so on the record. —provided;
heowever;—trhat--tire-—hearing—body--may—take--notice~of ~mtters——Hsoted-in
subsectfon-f2?-1HF—th%s—section~1§~1mﬂfe&_€or—{he*ﬁnxxﬂwh--ﬂhtr~m&ttér
givenr—offitetai-notice-may-be-rebuteeds

The hearing body may view the area in dispute with or without notifica-
tion to the parties, but shall place the time, manner, and circumstances

of such view in the record.
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4.120

(5)

(6)

(1)

(2)

Information shall be received from the staff and from proponents and
opponents. The presiding officer may approve or deny a request to ask
a question from a person attending the hearing. Unless the presiding
officer specifies otherwise, if the request to ask a question 1is
approved, the presiding officer will direct the question to the person
submitting testimony.

When the hearing has ended, the hearing body may sh=1% openly discuss the
issue and may further question a person submitting information or the

staff if opportunity for rebuttal is provided.

Becigionr-—Following -the-tearing -procedure—deseribed —abover-the—hearine
beody-—shati--approve;——avenwd-—tabtes;—or-—deny-—the—sppritcatiom —or-—tf—the
kearing-is—in—-the—mture—of-—ar-appest——either—sffiro-modifyr-reverse;
or—renand--the—deci-sion—that-—te—on—appeais— A-dectsion—on—athearing-or
ar—gpprhicatior—for-adeveloprent—permit—may e continted-for-a-ressenalbie
period—of~~time-as—<determired—byr—-the—drearing-—body-—but -not——to-—exceed
three—-months——from-the-—date—of-—the—-first—hearing—--on—the--matteor-—urtess
both-the—hesrring-body—and—appiicant-agree—to-anr—extenstonr

Findings. The decision of the hearing body shall be based upon findings
which, in i:urn, shall be adope—-findings of—-faet based upon the informa—
tion accompanying the application appticantts--report; staff report,
and/or evidence testimeny presented at the hearing. The decision staff
repere—anrd—fimdings shall include:

A statement of the applicable criteria and standards of this Code
against which the proposal was tested. anmd~what=is-—required--to--achieve
compliance—with—the—eriterta—anrd -standardss

For approval, a statement of the facts establishing compliance er
ronrcompiiance with each applicable criteria. amd-assurance-of-vompitiance
with——appiicabie~standardss For denial, a statement of the facts
establishing non—compliance with any required criteria.
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(3>

the-reasons—for—a Conclusion statement(s) to approve or deny.

¢y TFhe-decision—or--recomemiationr-to-—deny—or—approve—-the--proposed-—change

with-or-withount-condirionss

Ehre—-seaff-repore—shati—ineiudes—as—a-minimum —informrttor—pertarintne -t -5
and -2y -aboves

(1)

(2)

COMMENTARY

Deleted language is superfluous ar has been addressed in earlier
sections.

Record of Proceedings. When practical, pessible; the secretary to the

hearing body will be present at each hearing and shall cause the
proceedings to be recorded either stenographically or electronically.
Should ¢t—net——be-—possibite—for the secretary mot o be present, pro-
ceedings will be recorded electronically and minutes will be taken from
the tape.

Testimony shall be transcribed at the expense of the requesting party if
required for judicial review or local appeal proceedings. The tran—
scribing fee may include all actual costs up to $500 plus one-half the

actual costs over §$500 or as authorized by state law.

COMENTARY

Transcribing fees were authorized as stated by 1983 state legisla—
tion. Such fees would be in addition to any appeal fees.

The hearing body shall, where practicable, retaiﬁ as part of the
hearing record each item of physical or documentary evidence presented
and shall have the items marked to show the identity of the person
offering the same and whether presented on behalf of a proponent or

opponent. Exhibits received into evidence shall be retained in the
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(3)

(4)

(1)

(2)

3)

hearing file until after all appeal periods have expired, at which time
the exhibits may be released to the person identified thereon or

otherwise disposed of.

The staff report and decision shall be included in the record.

A person shall have access to the record of the proceedings at reasonable
times, places, and circumstances. A person shall be entitled to make

copies of the record at the person's own expense.
Appeals.

A decision of the Director on issuance of a development permit may be
appealed to the Hearings Board by an affected party by filing a "Notice
of Appeal™ with the Director within 7 days following the deemed receipt
of mailed nmotice of the decision. The notice of appeal shall indicate
the nature of the interpretation that is being appealed and the matter
at issue will be a determination of the appropriateness of the inter-

pretation of the requirements of this Code.

A decision of the Board may be appealed to the City Council Planming
Commiesien by an affected party by filing a "Notice of Appeal” within 7
¥5 days following the deemed receipt of mailed notice of the decision.
The "notice of appeal"” shall indicate the decision that is being
appealed. A decision of the Planning Commission may similarly be

appealed to the City Council.

Within the appeal period, the City Council, acting upon the recommended
action of the City Manager or upon its own motion, may order a de movo
review of any lower level decision. Such review shall be conducted in

accordance with appeal procedures as specified herein.
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CQRENTARY

The minimm appeal period currently allowed by state lar for
notice is 7 days and we have added an additional 3 days to allow
for receipt of mail. Current practice is to mail notices within
2-5 days of the decision. Thus, the effective appeal period would
became 9-12 days following the decision.

A more significant change in the appeals process is the proposal
to have Hearings Boanl appeals gpo directly to the City Council.
This step can save 30 to 60 days in an appeals process. Additicnal
Justification is that Hearings Boand members are also Planning
Cormission members and the decision at the Commission level is
rarely altered.

The third change allows the Council to initiate a review of any
lower level decision within the 7-day appeal period. This gives
the Council what las often teen an assumed right to initiate an
appeal or call up a decision for review. It also would giwe staff
or other affected partlies an cpportunity to request the Council's
review of a matter. A possible disadvantage of this procedure is
that it would zalmost always involve the rmecessity of ex marte
contacts in order to convince the Council that the case should be
reviewed.

€3 Ar—-its-—diseretton;—the-Hearinpgs—Board;——Planming-Commisstony~or-—Gi-ty

(4)

Gounci-t-may-Jimit--arr-appesl-or-review—to—a-review--of--the--record-amnd-a
kearing—for--recetpt-—-of--eoral--srguments—regarding—-thre-—record;—or--may
zecept—new—-evidence~and--testimonyr-—If--new--evidence —is—tor-be-recetveds
& —hearing~shati—be--conduected--pursuant-—to-—tiris-Article—afrer-notice-has
been-provided—to-the—affected-pareiess

CQ:DMFNTARY

The deleted language is adequately covered in section 4.170.

For any appeal proceeding, the Director shall cause notice to be
provided in the same manner as provided for the original decision plus

any other parties to the proceedings who request notice in writing.

Requirements of Notice of Appeal.

A "notice of appeal” shall contain:
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4.160

4.170

£
(2)

(3)

(1)

(a) An identification of the decision sought to be reviewed, including
the date of the decision.

(b) A statement of the interest of the person seeklng review and that
he/she was a party to the initial proceedings.

(c) The specific grounds relied upon for review.

(d) If de novo review is requested or-review—by--additional--testimeny
and—other—evidence-—ia--requested; a statement summarizing the new
evidence which will be offered and the criteria to which it will
relate. refaxting-the-regquest-to—~the~faetors-tisered-belows

Scope of Review. The reviewing body shall determine the scope of

review on appeal to be one of the following:

Restricted to the record made on the decision being appealed.
Limited to such issues as the reviewing body determines necessary for a
proper resolution of the matter.

A de novo hearing on the merits.

Review on the Record.

The reviewing body may hear the entire matter on the record; de-noves
or it may admit additional testimony and other evidence in a de mnovo
hearing witheouwt-heiding~a--de--novo—hearing if it is satisfied that the
additional testlmony or other evidence could not reasonably have been
presented at the prior hearing. The reviewing body shall consider all

of the following in making such a decision.

{a) Prejudice to the parties.

(b) Convenience or availability of evidence at the time of the initial
hearing.

(c) Surprise to opposing parties.

(d) The competency, relevancy, and materiality of the proposed testimony

or other evidence.
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4.180

4.190

(2)

(3)

brriess—otirerwi-se-—provided—for-—by—the-reviewing—-body;——review—of—the
dectesion-en—appexl-shatt-be-confined-to-the-record-of -the-proceeding—as
spectfied—in-this—section When the reviewing body requests a review on

the record, the record shall include:

(2) A factual report prepared by the Planning Director.

(b) All exhibits, materials, pleadings, memoranda, stipulations, and
motions submitted by any party and received or considered in
reaching the decision under review.

(c) A written transcript of the previous hearing or, if agreed upon by
the parties, the minutes of the hearing betow including a detailed

summary of the evidence.

The reviewing body may shai: make its decision based only upon the
record, or may grant after-—first-grarting the right of oral argument,
to all affected parties, but not the introduction of additional evidence,
who-hrs—fited-a-tnotice—of—appext—

Review—Comrsisting—of-Addterioralfvidenrce-of Be-Novo—Review:

De Novo Hearing. "De novo hearing” shall mean a hearing by the review

body as if the action had not been previously heard and as if no
decision had been rendered, except that all testimony, evidence, and
other material from the record of the previous consideration may shaii
be included in the record of the review.

Review Body Decision. Upon review, the reviewing body may affirm,

remand, reverse, or modify in whole or part a determination or require-
ment of the decision that is under review. When the reviewing body
modifies or renders a declsion that reverses a decision of the hearing
body, the review body shall set forth 1its findings and state its
reasons for taking the action. When the reviewing body elects to
remand the matter back to the previous hearing body for such further
consideration as the reviewing body deems necessary, it may shzit
include a statement explaining the error found to have materially
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affected the outcome of the original decision and the action necessary

to rectify such.

Action—py-the -reviewins ~body -shatlt-be -dectded-by—a-—mrjortey —vrore—-of —~trs
nembers-present—-at——thre-meeting—-at——wirichr—review-was—made—and-—shatb-be
taken—either——at-—that~-or--any-subsequent——meeting-——Fhe--reviewing—body
shatt-render—its-decisior—no—isrter—than-So-days—after—the—-f£iting-of—the
regquese—for—reviews

COMMENTARY

I the previous sections, language has been deleted which was
umecessary or where the meaning was ambiguous.
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