
ORDINANCE NO. 4749

AN ORDINANCE AMENDING ORDINANCE NO 4441, KNOWN AS " THE CITY OF ALBANY DEVELOPMENT

CODE," SPECIFICALLY AMENDING ARTICLES I THROUGH 4 ( EXHIBIT A).

The City Council hereby finds the following:

1. The City of Albany Development Code was first enacted in September of

1981, amended in October of 1982, and acknowledged with the City's Comprehensive
Plan by the State Land Conservation and Development Commission in November, 1982.

e

goals,
hensive

The text of the Code has not been reviewed for compliance with state

the Oregon Revised Statutes, administrative rules, and the City's Compre-
Plan since 1982.

3. The City's Comprehensive Plan and state law require periodic major

updates of the Comprehensive Plan and implementing regulations.

4. The planning staff, Planning Commission, City Council, and interested

citizens have met in a variety of work sessions and public hearings to review

proposed changes to Articles i through 4 of the Development Code resulting in the

attached changes.

5. The proposed changes have been specifically reviewed for compliance with

state goals, the Oregon Revised Statutes, administrative rules, and the City's
Comprehensive Plan and have hereby been found to be in full compliance with all

of the foregoing.

6. In addition to these findings, Section 1.020 sets forth the purpose and

legislative intent of all ordinance provisions, including these amendments which

are intended to further satisfy these purpose and intent statements.

7. The commentary sections in attached Exhibit A, though not adopted as part
of the ordinance, further contain specific findings and explanations providing
more detailed justification for significant amendments.

NOW THEREFORE, THE PEOPLE OF THE CITY OF ALBANY DO ORDAIN AS FOLLOWS:

Section 1: That Ordinance No. 4441 is hereby amended such that the Albany City
Council does hereby adopt the attached amendments ( Exhibit A) to the City of

Albany Development Code.

Passed by the Council:                        February 11, 1987

Approved by the Mayor:                        February 12, 1987

Effective Date of this Ordinance: March 13~1987                                 ~

Ma~o r

ATTEST:

City Rec~der



ARTICLE 1.

INTRODUCTORY PROVISIONS

20.01.010 Title. Sections 20.01.010 to 20.22 900 of the Albany Municipal Code

AMC) may also be cited as the City of Albany Development Code and ~ay

be referred to herein as ' this Code.' For numbering and reference

purposes, hereafter, the AHC Chapter number ' 20" may be deleted a8 a

preface to Article and Section identification.

1.020 Purpose and Legislative Intent. The purpose of this Code is to coor-

dinate City regulations governing the development and use of land. mrrd

mp~eme~e-~-~l~oe~y-~ L~nd-Wse-i~n~ To fulfill this

general purpose, this Code is ~ore specifically intended to do the

following:

1) Satisfy relevant requirements of state law, statewide goals, and

administrative rules.

2) Guide future growth and development in accordance with the Comprehensive

Plan and to generally serve as the principal vehicle for implementation

of the Comprehensive Plan.

3) Assure prompt review of development proposals and the application of

clear and specific standards.

4) Provide for public information, review, and comment on development

proposals which may have a significant impact on the couuuunity.

5) Guide public and private planning policies and actions to assure

provision of adequate water, sewerage, transportation, drainage, parks,

open space and other public facilities and services for each development.

6) Establish procedures and standards assuring that the design of site

improvements and building improvements are consistent with applicable

standards and fl--ible design guidelines.
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1.030

7) Provide for review and approval of the relationship between land uses

and traffic circulation in order to~lnimtzecongestion, ~ rlthparticular

emphasis on not exceeding the planned capacity of residential streets.

8) Ensure that permitted uses and development designs provide reasonable

protection from fire, flood, landslide, erosion, or other natural

hazards as ~ell as prevent the spread of blight, aid in the prevention

of crime, and protect property values.

9) Protect and enhauce the City's aesthetic beauty and character.

10) Protect constitutional property rights, assure due process of law, and

give consideration in all natters to affected property owner interests

in making land use decisions.

Legislative Intent. In addition to the purposes set forth above,

subsequent amendments to this Code may be accompanied by staff reports,

commentary sections and/or additional findings which may be ~sed to

more accurately determine the purpose and legislative intent of specific

provisions.

More and more local zoning ordinances are being d~llen~ed in

court ~s lacking a rational basis cr a~ other amstitutional

grounds. Frequently the courts will revi~ the purpose section in

their decision. In ~neral, fl~e Comprehensive Plan may be

relied upon in establishing purpose; however, more specific
objectives of the Code a~d subsequent aner~m~nts may be useful in

expl~+~kg 'to any' party, including a court, the rational basis for

various Code provisions. Ail Code ~rovisions should r~l~te W one

or more of these stated purposes.

Scope and Compliance. A parcel of land may be used, or developed by

land division or otherwise, and a structure may be used or developed by

construction, reconstruction, alteration, occupancy or otherwise, only

as this Code permits.
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6m ~ ~ ~e - ee - ~o -~so- ~w~-l~- -~es~-l~c- -i~a- -no~-t~omp-~ -~i tL - tg~e -~l-a~v The

requirements of this Code apply to the property owner(s), the person(s)

undertaking a development,-o~ the user of a development, and to their

l~et-~s successors in interest.

O~SNTARY

1lin deleted stat~,prt was confusirg and tbs intended m~aning has

been rlnrified in 1.050.

1.035

1.040

2)

3)

Severability. If any portion of this Code is for any reason declared

by a court of law to be invalid or ineffective in,hole or in part, the

decision shall not affect the validity of the remaining portions.

Interpretation.

Except as otherwise specified, the definitions included in Article 22

shall be used to interpret the provisions of this Code.

The Director shall have the initial authority and responsibility to

interpret all terms, provisions, and requirements of this ordinance in

accordance ~ tth the Type I procedure set forth in Section 2.030. A

person requesting such an interpretation shall do so in~riting to the

Director.

Xhe terms of this ordinance shall be liberally construed to give

axtmum effect to the purposes set forth in Section 1.020.

CC~ARY

Previously the fbdm contained no set provisions for interpreta-
tions. By utilizing the Type I procedure, m~y ~arty can request a

fornml interpretati~ and, whea there is disagreemmnt, appeal that

interpretation in accordance ~ ith the app~al~ procedure af Article

4.
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1.050 Consistency with Plan and Laws. Actions initiated under this Code

shall be consistent with the adopted Comprehensive Plan of the City of

Albany and with applicable state and federal laws and regulations as

these plans, laws, and regulations may now or hereafter provide. In as

uch as the City of Albany has a Comprehensive Plan and implementing

regulations ~ hich have been acknowledged by the State of Oregon as

being in compliance~lth statewidegoals, any action taken in conformance

ith this Code shall be deemed also in compliance ~rlth state.ride goals

and the Comprehensive Plan and unless stated otherwise within this

Code, specific findings demonstrating compliance with the Comprehensive

Plan are not required for development permit approval. However, the

foregoing shall not relieve the proponent of the burden of responding

to allegations that the development action requested is inconsistent

with one or more Comprehensive Plan policies.

CCM~I~TARY

ha added lan~m~ makas it dear that most permit decisions do

not require fittings ,~J,.~nstrating compliance ~tth Comprehensive
Plan policies except am required by the relevant criteria ~f this

Code. Pm~ver, State law requires that mnflicts het~aen zoning
provisions and the Comprehensive Plan be resolved in favc~ cf the

Plan where it can be a=monstrated that the intent af the Plan

ou]d otherwise be violated. Ihus, the last sentenoe ~llcy,~ any

party to r~e objections cr point cut oonflicts~ in which case

the proponent of the request ~o,,ld tm required to address the

conflicts by either modifying the proposal or presenting acceptable
findin~ that the conflicts ca% be resolved by reliance cn other

overriding provisions cf the Comprehensive Plan.

1.060

1)

Development Permits Required.

Except as excluded by 1.070, no person shall engage in or cause to

occur a development for which a development permit has not been issued.
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2)

3)

4)

ez--w~rleh-e dave~lm~e~-pe~-h~-m~-Lac,~-i~suad. Whenever this Code

requires a develo~ent pe~t, no other pe~t issued by the City shall

be approved ~til the develo~ent pe~t ~s first ~en approved ~ the

Director.

Development permits shall be issued by the Planning Director pursuant

to the provisions of this Code. The Director shall not issue a develop-

ment permit for the division, improvement or use of land that has been

previously divided in violation of state or local codes or otherwise

developed in violation of this Code

p~i~a~v~-~e~ee~-~e-~i~-t~o~-~unless the violation

l~a~e-~f-~i~a-~~)-r is corrected prior to or concurrent mrlth

issuance of required permits.

mevi-e~i-rr~-~ No action may be taken in reliance upon a decision

granting a development permit until all applicable appeal periods have

expired or vhile an appeal to a City body is pending. However, notwith-

standing the foregoing, the action allowed by the decision may be

Anitiated if:

a) There~ere no objections to the decision or if alI objections were

resolved at a bearing or in ~riting subsequent thereto; and

h) The applicant has executed a release and indemnity agreement in a

form satisfactory to the City Attorney which protects the City

from all claims of the applicant resulting from the issuance of

the development or building permit.
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C~Y

Ihis ] angua~ clarifies wh~ actim m a develo~nt project may

begin fo]lowing a decision tm approve the project. In mst

routirm decisions, there are n~ objectors and by signing the

relesse a~d ind~mdty 8greement, the developer ~m proceed
ately following th~ decision. } bwever, ~n ea~es where tlmre are

tmresolved objections, the chances for app~l are such that it is

probably inappropriatm to ~11o~ a project tm proceed until the

objectors have 8m opportunity tm pursue 8a appeal route. If the

appeal reaches the City ( buncil, their actim is considered final

and the project can proceed ~ately if approved. Appeals cf

Co~1 decisions to LUBA invol~ different rule requirements,
including procedures for posting cf a bond in order to stop a

project from proceeding. ~ erefore, it is not necessaty fc~ the

City to ~dopt duplicative proceedings f~r dem]~ng with

from Council actions.

5) Ail development permits shall expire one year from the date of issuance,

unless substantial construction or operation of the development has

begun within that time and has continued toward final completion,--~

i-s~~-~-~---t4~s~--~u~-y~a-e or unless development proceeds in

mccordancewithanapprovedphasing plan, or unless an extension has been

granted by the Director e~N~v~-s~Mo~$~y upon request of the appli-

cant. Extensions of ti~e shall not be approved ~here the effect of

doing so would violate any provisions of this Code including any

nmendments made thereto following the effective expiration date. In no

instance shall extension of time exceed a total of 36 months from the

effective date of project approval.

CC~fl~2~TARY

lhmse changes ma~ it clear that permits are considered expired
without the necessity of for.m] revocation by the Director ( such
acticn has never bern necessary in aw case), the added far. rage

w~uld prevent m~ applicant from requesting a ~ntirmation cf m%

inacti~ permit fc~ purpeses cf circtmventing ( bde mnerrhu=nts or

other m,]~rgs which rosy a~versely affect a project. It also gives
the I~rectc~ both th~ authority and tbs limitations fc~ approval
of t/me ~ tension requests. Previously, most (f these requests
ha~ bea~ b~vd bl the Hmarings Board or Planning 6...,;ssion.
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1.070 Exclusions from Development Permit Requirement. Activities and develop-

ments listed below are excluded from the requirement for a development

permit but are nevertheless subject to the provisions of the Code where

applicable:

1) Detached single family dwellings and two unit dwellings.

2) Accessory buildings and building additions of less than 500 square feet

which conform to the provisions of this Code and the Uniform Building

Code.

Y

hLs will nll~ ~11 additions with only a building permit for

structures which ~uld othemcise require a Site Plan review.

3) Landscaping and routine property maintenance.

e-~--~ow~-i~m~-~-~-~e~e-~-~-~-a~-f~l-i~-~-a

lood-p~i-~-~-a~d

language was ambiguous and duplicative.

4)

6)

Improvement of parking areas containing less than 1,000 square feet and

otherwise meeting the provisions of this Code.

A change internal to a building or other structure or usage of land

that does not constitute ~e~-i~ a change of use as listed in Article

5.

The Director shall also waive Site Plan Review requirements for a change

in u~e within an pxtsting structure when the following criteria are

satisfied :

a) No structural expansion in excess of 500 feet or additional

exterior storage is proposed.
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b)

c)

The use will not create additional adverse a~fects for abutting

properties or the neighborhood ( e.g. objectionable conditions;

visual, noise, and/or air pollution; increased parking requirem~nts;
or increased public facility requirements).

ny non-conformities ~ lth the provisions of this Code have been

addressed ( i.e. compliance vith sign, landscaping, and parking

requirements except vhere restricted by building location or

limiting site characteristics).

Ibis is a significarZ change whid~ will allc~ the Directcr to

waive Site Plan Review zequirements ~hen a proposed rmw use

closely matches the previous use in teL~ cf impacts ami function

and the property is r~a~onably conforming in al 1 other t~spects to

tb_is 00de or will he upcn completion.

7)

8)

An emergency measure necessary for the safety or protection of property

when authorized by the City Manager ~lth ~ritten notice to the City

Council.

e~-~ys-, Any temporary use of land of up to 30 days duration such as

a promotional event, festival, carnival, or outdoor sale vhich conforms

ith all other requirements of this Code and other applicable City

regulations and public health and safety £equirements, some of vhich

ay further limit such ~ses in terms of location, scope, and duration.

CC~%rfARY

ol~rffias the status ~f such temporarf uses as fairs, festi-

vais, and promotional events. It also m~kes the c~dinanae mnsis-

tent with itinerant nprcbar~ provisions of the AMC and recognizes
other tt~corary ca~mrcial enterprises such as Chris,nas tree ~l~s.

9) Agricultural uses as permitted outright in Article 5.
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10) The establishment, construction, alteration, or maintenance

mm~ of a public facility authorized by the City Engineer t~a~e

e~-lff--semve~-~--de~,et~lm~emt~, including streets, highways, traffic

control devices, drainage ways, sanitary and storm sewers, pump stations,

water lines, electrical power or gas distribution lines, or telephone

or television cable systems, including construction staging areas of

less th~n six months duration, but not including major substations,

treatment facilities, and storage tanks, reservoirs, and towers.

11) Excavation and backfill for foundations and all other excavation or

filling of land involving 50 cubic yards or less

ba~-~-e~ea~i-e~-f~-f~mm~&~i-~n$) which does not adversely affect

drainage patterns and is not located within a floodplain or slope area

as regulated further in Article 11.

CC~MEgrARY

Excavaticn or fill in a floodplain requires spec/al floodplain
review tnder the p~ovisions cf ~rticle 11. New mp,l~tions
governirg excavatioa and fill in b~llside aress will also be

covered in Article 11.

OCMMEML&RY

lmmg~m~m= ~s ~mbiguous and conflicted with provisions which

require a rexriew of storage uses.

1.075 Fees. The City Council shall establish application and review fees and

fee policies by separate resolution for the performance of the actions

and reviews required by this Code.
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CCM~M~TARY

Incrom.~ed flexibility cma be maim~m~ned by continuing to establish

fees a~d f~e payment palicies (i.e. vhen refu~s can be ~anted,
fees waived, etc.) by establishing these by separata resolutiom

1.080 Validity of Prior Approval.

1) The following actions initiated prior to the adoption of this Code, or

prior to the adoption of any ~mendment ~ hich ~ould otherwise restrict

the activity, may be continued and completed according to prior approvals

granted by the City and in accordance with requirements in effect at

the time approval was granted:

a) Completion of any construction activity for which a building

permit has been issuedp~i~--t~-~h~-&dop~i~-~f~-t~s Cod~ provided

that such work continues to be in conformance with the requirements

under which it was issued, an~-~m~i~-~-~ha~ Such work

shall 4~ progressi-n~ in a timely manner and not be

bee~ discontinued for a period of more than one year after which

time a new development permit shall be required.

b) Completion of final subdivision plat, final manufactured meb~be

home park plan, and final PUD plan for which preliminary or

interim approval has been granted ~-~he Ptannie~-(e~mri~w~i~m

provided such plats and plans are submitted within one year of

previous approval ~8~N~y~f-~/~p~-~-e~-C~de or are submitted

in accordance with a previously approved phasing plan under which

b~t~i~g construction has begun and has progressed in a timely

manner on at least one phase.

c) Construction of any subdivision, PUD, or manufactured m~b~t~ home

park, which: i) has received final Plaaning-i}~mmi~sinn approval

provided that such work is commenced within one year of final

approval and is completed within two years of final approval) or

ii) wherein substantial construction activity has not been discon-
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tinued for more than 24 consecutive

d) Construction of any structure or facility for which a Conditional

Use Permit, Variance, or Site Plan approval has been granted

provided such work is commenced within one year of approval and is

completed within two years of approval. ~t~'-a*~-~o-"c~rt~-~ei~re

2) Extensions of time under Sections (a)-(d) above ~ay be granted by the

Director for up to two additional years provided there are no require-

ments in effect which would otherwise restrict project development and

provided further that no extensions shall be granted which extend

beyond 36months from the effective date of project approval.

EXISTING SECTIONS 1.090 - 1.130 HAVE BEEN DELETED. THESE SECTIONS ARE

REORGANIZED AND ]~WORDED AS FOLLOWS:

1.090 Non-Conforming Situations - General.

1) Within the zoning districts established by this Code, there exist lots,

developments, and uses which were lawful before this Code was adopted

or ~mended,'but which would otherwise be prohibited or restricted under

the current terms of this code. It is the intent of these provisions

to permit such non-conformities to continue, but not to encourage their

perpetuation. Hereafter, all such non-conformities are referred to

inclusively as ' Non-Conforming Situations.'
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2) Any legally established non-conforming situation ~ay be continued as

lawful ~nless and until terminated as provided in Section 1.110, subject

to restrictions as to expansion, alteration, and chan§e of use as

provided in this article.

1his ne~ lanBua~ merely sets fOL'H~ basic purpose and intert of

the ~n-conformtnE provisions, the degree W ~hich wn-cenformin~
situatioes should h~ acc~u,~ated raises several policy issues

which these provisions attempt tD address.

1.100

2)

3)

Applications for Review of Non-Conforming Situations.

Kxcept as otherwise provided herein, ~odifications to non-conforming

situations require that an application for a development permit be

filed vith the Planning Department for such modification°

If a ~odification to a non-conforming situation ~ill not increase the

degree of non-compliance ~lth the provisions of this Code as determined

by the Director, the modification shall be considered under a Type I

procedure.

A development ~flu[ch is non-conforming due to failure to meet current

Develolment Code requirements ( i.e. landscapinE, parking, etc.) may be

modified, enlarged, or extended under a Type ! procedure provided that

the Director finds that every reasonable effort has been or vi11 be

de to bring the development site into conformance vith this Code in

accordance ~ lth an approved development plan.

CO~¢rA~Y

A comman occurrence whida this sect/an addresses is aa expansion
of a h,tlding or a lot d~ich has substapdmrd ] andscaping. ~zis

langm~ gives the Director and Hearings Boani sam disc_ret/ce to

approve nmdificati~es aader Type I procedures without full compli-
ance with currerZ landscape stamH~rds provided a " reasonable

effort" is made to q~gr~dm tam site.
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4) If, however, a proposed modification to a non-conforming situation may

result in increasing the degree of non-compliance with the standards of

the Code as determined by the Director, a Type II procedure shall be

initiated for review of the proposal in accordance with the provisions

of this section and where appropriate the provisions for variances set

forth in Article 15.

5) &pproval of a modification to a non-conforming situation shall be based

upon compliance with the following criteria:

a) Non-Conforming Situations Generally

The requested modification will not create additional adverse

effects for abutting properties or the neighborhood

e.g. objectionable conditions; visual, noise, and/or air

pollution; increased vehicular traffic, dust, or street

parking).

To the maximtum extent possible, as determined by the approval

authority, the requested modification ma,ts all other appli-

cable Code standards, or necessary variances are granted.

The existing non-conforming situation was not created illegally

or without required approvals.

b) Ton-Conforming Uses

A non-conforming use may be ~odified through a change of use

ithin a building or intensification or expansion of the use

only upon findings of compliance with criteria 1-3 above and

subject to the following additional criteria:

A non-conforming use may not expand onto adjoining

parcels or lots which were not previously in use by the

same non--conforming activity.

wp.dev.code~Artl.doc
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b.  Structural expansions shall be limited to the folloving:

Existing Gross Floor Area                                    % of Expansion Allowed

Building under 4,000 sq. ft.                                 251

Building under 10,000 sq. ft.                                20%

Building larger than 10,000 sq. ft.                          151

Non-conforming uses and buildings may expand one time

only.

c) lion-Conforming Lots

A non-conforming lot is any lot of record ~hich was created in

accordance math City requirements in effect at the time of creation,

and is non-conforming due to current code requirements for area,

idth, or depth, or public improvement requirements that are

currently applicable in the district. These lots may be used and

further developed only as follows and~rlthoutadditional application

under the provisions of Section 1o100 above:

Except for non--conformities due to lot size or configuration,

the proposed development conforms to all other applicable

zoning district regulations. Further, no division of lots or

lot line adjustments shall be ~ade vhichmill leave remaining

any separate lot ~tth an area less than the requirements

stated in this Code or leave an area or dimension less than

that vhich already vas non-conforming.

Any single vacant lot of record or parcel ~nich is non-

conforming due to alack of public facilities (i.e. ~ntmproved

street, lack of sidewalks, sewers, or storm drains§e) may be

developed upon meeting the other requirements of this Code,

only after the Director has reviewed the meed to construct

public facilities ~hichmay be mecessary to support the

wp.dev.code. Ar'tl.doc

1-14



proposed development and the ~ mmodiately surrounding area.

Upon such review, the Director ~ay take any of the following

actions:

a.      Require construction of the needed public facilities

commensurate ~-lth the proposed development.

Require that the property o~rner petition the City

Council to construct the needed public facilities

through formation of a Local I~provement District. Such

petitions shall include a ' Waiver of Remonstrance'

binding future owners and successors to participate in

the district formation for a period not to exceed ten

years.

Waive any obligation to participate in the improvement

as a condition of development approval ~here it is

determined that the improvement is not timely and is not

likely to be needed to serve the area within at least

five years, or where it is determined that the scale of

the proposed development is not of sufficient size or

impact to warrant all or a portion of the public facility

construction.

ny decision of the Director can be appealed under the

provisions of Article 4.

COrOllARY

Provisions 1 and 2 abo~ ~]'l~ f~r the ontrigt~ use cf non-

conforming lots without special review as long as the conditions

described are present. Variaticn frcm these conditior~ ~uld

necessitate a Type II review. ~ he pxblic fmcility construction

options under 2.a.-c~ provide fc~ more flexibility and application
of reasonable judg~nent.

5) In granting approval for a ~odification to a non-conforming situation

nnder either a Type I or Type II procedure, the approval authority~ay
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attach any conditions deemed appropriate ~n order to further achieve the

purposes of this Code and the Comprehensive Plan.

C~M~TARY

Fc~ the most part, the abo~ secticm is a reordering of existing
provisions into a more logical md all-inclusive format.

authority referred tm in (5) abo~ probably already exists;
ho~aver, applicants somet~m~ question file City's ~uthority tm

plaoe conditiors of approval cn these actions.

1.110

2)

Terminations of Non-Conforming Situations

The non-conforming u~e of a building, structure, or land shall be

deemed to have terminated if the building, structure, or land ceases to

be occupied by a permitted or legally non-conforming ~ se for any reason

for a continuous period of one year. EYtensions of up to two additional

years may be granted under the Type II procedure if the approval

authority finds that conversion to any ~onforming ~se ~ill result in a

substantial economic loss and that the proposed ~e will result in

greater ~onformance with the development standards of the zone; or the

approval muthority finds that t~diately surrounding land uses are

similarly non-conforming and proposed ~se will be compatible with beth

the non-conforming and conforming uses in the review area.

Hon-conformance with any development standard or condition other than

building setback, coverage, or height shall ~e deemed terminated if the

building, structure, or land ceases for ~my reason to be occupied by a

permitted or legally non-conforming use for a continuous period of one

year.

If a property whiah isr~n-confozming due to substandard landsr~ping
or parking is w,~nt for more than cme y~mr, full compliance ~ith
these sta~Hmrds ~,,]d be required c~ variances granted befon~ a

new user could occupy the property.
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4)

Any non--conforming use or development dependent upon a building or

structure ~hich is substantially damaged or becomes deteriorated to the

extent that it has been declared a ' dangerous building' and ordered

demolished pursuan: to the Albany Dangerous Building Code ( AHC Chapter

18.16) shall be deemed terminated upon such destruction or declaration

and order.

any non-conforming use or development dependent upon a building or

structure ~hich is substantially damaged or destroyed by any cause to

the extent that the cost of repair or restoration of the building or

structure ~ould exceed 50 percent of its fair market value shall be

deemed terminated. Cost of repair or restoration shnll be determined

by the .Building Official. Fair market value shall be determined by

either the mostcurrentassessor's records or by independent professional

appraisal in a form satisfactory to the City. Such determinations of

value and cost are appealable to the Building Board of Appeals,

Exceptions to this standard may be applied for ~nder the Type II

procedure. The approval authority may allow additional degrees of

reconstruction upon finding that conversion to any conforming use will

result in a substantial economic loss and that the proposed use will

result in greater conformance ~ ith the development standards of the

zone; or the approval authority finds that immediately surrounding land

uses are similarly non-conforming and the reconstructed use will be

compatible ~ith beth the non-conforming and conforming uses in the

review area.

O~Y

Section 1.110 contaim explicit provisions ~ o ~lmrlfy wh~ a non-

conforming situation is considered terminated. It replaces
provisions previously covered in Sections 1.090(1-2) and 1.100(1).
This lan~mge closely parallels ] mlguage from fine City of'Salem

Code and sira~r provisions in the Springfield and Corvallis

Codes. 2he m~st significant change from current language is found

in subsection (4) which would prohibit reconstroctioa of a non-

conforming hxilding which Ins been substantially dammged =
destroyed. ~ concept is standard in most jurisdictions versus

Albany's ~cisting provision allowing reconstruction regardless of

tb~ extent of H~m~ge. %ha policy decisia2 which mist he made is

whether mn-conforming trees should he encouraged to he perpetual
or whether they sho-ld merely bm tolerated with certain restrictions
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until they are ro longer viable d~e to vacancy, deterioration, or

destruction. ~ m latt~ approach is generally more co~mn. A

more restrictive approach used in some cities is m~ mnortization

or pbasirg out of non-conforming uses over a 5- to 10-y~r period.
There are oarrently a significant mmber of ror~conformtng uses in

Albany incl,~ing J_~dustrial uses in residential zones (i.e. Alhany,
Cabinets a~d Oregon Bartile), commercial uses in residential zones

i.e. Pegastian Press ~ md C*_arf Street Market), ard several

rm~ltiple ~tly projects ~hich ~ceed tresent zoning densities.

If sud~ us~s ~re destroyed by more then 50% of their i~roved
value, re-establis~nent ~ould ~ly occur by rezoning the p~operty.

m last part of this sectioa provides a hardship relief alternative

to tmrminating mn-confon~ng uses ~hich have [ men dmstroyed.
langua~ should ~e considered optional since it may not be

desirable to ~coerage hardship relief in these situations. ~ is

is a policy decisice which most ha addressed by both the Planning
Co,,~ ssion a~d Council.

wp.dev.code. Ar tl.doc

1/27/87
1-18



ARTICLE 2.

PROCEDURES

2.010 Development Permit Procedures.

1) An application for a development permit shall be processed under a Type

I, II, III, or IV procedure, as described in this Article.

t~-~eess~n§T Where there is a question as to the appropriate type

of procedure, the Director shall determine the type procedure to be

utilized based upon the most similar development permit procedure

specified by this Code or other established policy.

Where a proposal involves ~ore than one application for the same

property, the applicant(s) may submit concurrent applications which shall

be processed simultaneously in accordance w-ith the highest number

procedure specified. When concurrent applications are so received and

accepted as complete, the 120-day requirement of Section 2.016(2) shall

apply as if a single application had been ~ade.

CCP~MNTARY

provisic~ authorizes am existing local practioe which has

been m~ndated by State legislation for inclusion in local procedures
pricr to Periodic Review. It will m]]~ fast trad~ approvals of

projects rmeding, for example, a Zone Cbmnge, Variance, and Site

Plan approval.

2.011 Coordination of Development Permit Procedure. The Director shall be

responsible for the coordination of the development permit application

and decision-making procedure and shall issue a development permit to

an applicant whose application and proposed development is in compliance

with the provisions of this Code. Before issuing the development

permit, the Director shall be provided with the information

required to determine full compliance with the requirements of this Code.
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2.012

2.013

Pre-Application Conference. ~ The Director and the applicant or the

applicant's authorized representative shall

arrange a pre-application conference, unless the applicant and Director

agree that the conference is not needed. The purpose of the conference

shall be to acquaint the applicant with the substantive and procedural

requirements of this Code; to provide for an exchange of information

regarding applicable elements of the comprehensive Plan and development

requirements, to arrange such technical and design assistance as will

aid the applicant, and to otherwise identify policies and regulations

that create opportunities or pose significant constraints for the

proposed development. Any multiple family project involving more than

five dwelling units or subdivision or planned unit development involving

more than 2 acres requires a rough sketch conceptual plan to be reviewed

in the pre-application conference. Upon the request of the applicant,

the Director shall provide the applicant with a written s~nmary of the

conference including confirmation of the procedures to be used to

process the application, a list of materials to be submitted, and the

criteria and standards which may apply to the approval of the applica-

tion.

Application Contents. An application for a development permit shall

consist only of the items required by this Code

i-.-~r-~e-e~-f~d~-rcqu~-me~-> and the following:

1) An explanation of intent, stating the nature and proposed use of the

development, pertinent background information and other information

that may have a bearing in determining the action to be taken, including

submission of detailed findings where such are required by the provisions

of this Code.

2) E-~i-d~v~-e Signed statement indicating that the property affected by the

application is in the exclusive ownership ~or control of the appli-

cant, or that the applicant has the consent of all partners in ownership

of the affected property.
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3) }~e~a-t Property description and assessor parcel map(s) number(s) of the

property affected by the applications.

4) Additional information required by other sections of this Code because

of the type of development proposal or the area involved.

5) As many duplicates of the above information as may be requested by the

Director to facilitate expeditious review of the application.

6) Submission of application fees as established by the City Council.

2.014 Submission of Development Permit Application. Application materials

shall be submitted to the Director who shall have the date of submission

indicated on each copy of the materials submitted. Applications for

Development Permits requiring a public hearing shall be submitted at

least 35 days in advance of the next regularly scheduled public meeting

of the hearings body unless waived by the Director, at the Director's

discretion, ~hen adequate motice can otherwise be achieved. If the

Director determines that the application is incomplete or the necessary

attachments have not been submitted, the Director shall notify the

applicant ~-t2ae-~-i~e-~k~t~m~wa-tR~aby maili-~g or otherwise conveyt-reg

an explanation to the applicant at least ~8 21 days prior to the

hearing date. An application ~o~ which has been determined to be

incomplete ~ay be supplemented or ~mended.

h~-~eg~e--dei-~i-n~3i~ Mowever, in cases where a public hearing

is required, all such ~e-submissions shall be made at least 2-~ 14 days

prior to the public hearing unless the Director determines that materials

submitted later still have no bearing on the public ~aearing.
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CCM~ARY

These changes are nmde to m~flect azDml c~rrent practice a~d to

tallow greater flexibility in schmd,,l{ng public hearings.

2.015

2.016

Referral and Review of Development Permit Applications. Within 5

working days of accepting an application, the Director shall do the

following:

1) Transmit one copy of the application, or appropriate parts of the

application, to each ~e{~em~-t agency and city department identified by

the Director as having possible interest in reviewing and commenting on

the development proposal, and including those agencies and departments

responsible for determining compliance with state and federal require-

ments. If the ~ef-emz~a-t agency or city department does not comment

within t-4 10 days of a completed s~bmission ~t-e~-~-e~ems~em-~-~p

l-~da~-i~-~m~e~'6-~9'-~h~-~'~n~9'--a~-g~a~t~d-~3'-eh~-B~eet~T, the

ef-eP~a-t agency or city department is presumed to have no comments or

objectio~s. The Director ~-~ ~ ay grant an extension ~f np to 14 days

to a reviewing department er agency emily if the application involves

unusual circumstances.

2) Transmit the deyelopment permit application to other governmental

bodies where approval of other governmental bodies is required prior to

granting a development permit.

3) Provide for notices to be given ~e~-~e-~-~-d--~ and hearings

to be established as required under Type II, III, and IV procedures

established in Sections 2.030-2.060.

Development Permit Decision.
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1) Within five days of final action on a development permit application,

the Director shall provide ~ritten notice of the decision to the

applicant and any other parties entitled to notice. The notice shall

state the effective date of the decision, describe the right of appeal,

and summarize the reasons for the decision and any conditions of

approval or indicate ~nere such can be reviewed in detail.

Ca~NYA~Y

ds secti~ more concisely states vir~m]]y th~ sam things
covered in previous Sections 1-4.    In act, ml practice, flnese

notices ~ out within ~8 hours of th~ decision.

2) The City shall take final action on all development permit requests

which are ~holly ~ithin the authority and control of the City ~rlthin

120 days of receipt of a completed application. However, by agreement

lth the applicant, this deadline may be extended for any ~easonable

time ~tually agreed npon.
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CO~WTARY

provision hms be~m added W indicatm intende~ cc~pl~n.c~ with

recently revised State law requiring final action on al ~ development

permits with 120 days cf suhmissior~ Subsequent procedural
ts ~re ~oposed t~ insure fl~at this time fr~ can be

achieved which r~,~ take in~o account tim tim~ required for

possible lorn] app~]s.

2.017

2.020

Action on Resubmission of Denied Application. An applicant may make

appropriate alterations to a proposal which has previously been denied

and resubmit it with a payment of any required fee. If a previously

denied application is resubmitted within one year of the date denied,

e~i-o~-~-a,p~.~t-~ recommendations of advisory bodies, departments, and

agencies need not be ee~m~i-d~red requested again unless the Director

finds that changed conditions or changes in the proposal warrant such

reconsideration.

Summary of Procedure Types. For purposes of administering the provisions

of this Code, there are he~-e~-e~i-s~ed four types of procedures for

processing all development permits. The four procedures include but

are not limited to the following activities:

Type I Procedure - Code interpretations, excavation and fill permits,

lot line adjustments, Type I variances, minor partitionings, site plan

reviews, Type I modifications to non-conforming situations, preliminary

and final planned unit development P~ plans, final subdivision plats,

mobile home parks, and all other development permits not included in a

Type II, III, or IV review.

Type II Procedure - Major partitionings, Type II variances, conditional

use permits, Type II modifications to non-cqnforming situations,

B--p-l-a'~s7 a-md Greenway district use permits, and Type II Planned

Industrial Developments.
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2.030

Type III Procedure - Interim planned ~nit ~evelopment PM plans, prelim-

inary subdivisions plats, future street plans, Type III Planned Imdns-

trial Developments, and Type III Variances.

Type IV Procedure - Zone changes, comprehensive plan amendments,

vacations, annexations (with some exceptions, see Article 3).

Type I Procedure.

Under the Type I procedure, an application shall be processed by the

Director without need for public hearing or notification of other

property owners. When beth the applicant and Director agree, a Type I

review may be referred directly to the Hearings Board or Planning

Commission for review.

2) Conditions and/or restrictions may be applied to the approval of any

development permit granted under a Type I procedure in accordance with

the relevant o~h~ provisions of this Code.

i-r~-~e~M~e--wi-t~h--A~-i-~l-~-f~-by -am--affeeted-~9~---T%re- crfttri~--~

CC~ENLARY

Ail app~m] provisiors w~]] h~ included in Article 4.

2.040 Type II Procedure.

1) Except as provided by subsection (2) below, under the Type II procedure,

an application shall be processed by the Director without ~ee6-~ a

public hearing. If the Director determines that the development

proposal appears to meet the required standards, the Director shall

mail notice of the proposal ~z'-wh~A~--ap~m~--i-~-~h~m~mg to all

abutting property owners and those separated from the development site
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by a public utility, street, or railroad right-of-way except for

Conditional Use Permits which shall require notices to be sent to all

property owners within 300 feet. The applicant shall supply a list of

the names and addresses of the owners of property to receive the

notice. The mailing list must be certified by the applicant as accurate

and complete as found from current County Assessor records.

2)

The Director's notice shall summarize the standards and facts related

to the decision and invite persons to submit information relevant to

the standards that are pertinent to the proposal within ~G 7 days of

notification giving reasons why the application should or should not be

approved or proposing modifications the person believes are necessary

for approval according to the standards. The notice also shall advise

the person of h/-s the right to ~-cq~ a hearing. The applicant may be

required by the Director to post . notices as set forth in Section

4.035. ~ f--rcqu~rcd,--~-~icc

The applicant, the Director, or anypartyentitled to notice or otherwise

affected by the proposed action ~ay initiate a public bearing on a Type

II proposal. The Director shall, ~rlthin 30 days of receiving a written

request for a public hearing, set a date for a public hearing before

either the Planning Commission or Hearings Board and ~ail notice of

such to those same persons specified in {1) above.

3)
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e-t~,~s--aecessary-~c~--~p~wea-l~ If no hearing is conducted, the

Director shall ~rlthin 30 days of receipt of the completed applica-

tion, issue a decision in ~riting ~rlth notice to the applicant and all

persons who requested ~otice in ~iting or filed ~ritten co~ents.

simplifies previot~ langua~ with the sram intemt. It also

gives fi~e Director the flexibility to by-pass the Hearings B~ard

am/ refer the matter to the f-II Planning Co,,,Jssia~ for expediency
or where mjor issues ge likely to be decided. Procedural

language whid~ has bees deleted is covered mH~uately in Article 4.

The Director, oe Hearings Board, or Planning Corz-tssion shall review

the application, written comments, and testimony, if any, and make a

finding for each point in dispute and make a decision on the application

by approving, conditionally approving, or denying the application.

Conditions and/or restrictions may be applied to the approval of any

development permit granted under a Type II procedure in accordance with

the relevant ~hee provisions of this Code.

CCF/i~Y

All appeal provisiom will ba included in Article 4.

2.050 Type III Procedure.

1) Under the Type III procedure, an applicatiqn is scheduled for public

hearing pursuant to Article 4 before either the Hearings ~oard or

Planning Commission at the Director's discretion. The Director shall

notify all property owners within 300 feet of the subject property.
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The applicant shall supply a list of the names and addresses of the

owners of property to receive the notice. The mailing list must be

certified by the applicant as accurate and complete as found from

current County Assessor records. The applicant shall also post notices

as set forth in Section 4.035.

2) At the public hearing, the staff, applicant, and interested persons may

present information relevant to the criteria and standards pertinent to

the proposal, giving reasons why the application should or should not

be approved or proposing modifications and the reasons the person

believes the modifications are necessary for approval. The reviewing

bodyl~]~a~im~-C-o~mi-s~wa may attach certain development or use conditions

in granting an approval under the Type III procedure in accordance with

the relevant provisions of this Code.

In approving or denying a Type III ~velo~ent request, the re~e~mg

5ody F~a~-8~em shall make findings addressing relevant

criteria of this ~de.

2.060 Type IV Procedure.

1) Under the Type IV Procedure, an application is scheduled for public

hearing pursuant to Article 4 before either the [ leerings Board or the

Planning Commission at the Director's discretion. Where required, the

Director shall cause notice to be published pursuant to Article 4.

In addition, the Director shall notify all ~f-eet~,i property owners

e~-~fa~e within 300 feet of the subject property.                                                  The applicant
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shall supply a list of the names and addresses of the owners of property

to receive notice.    The mailing list must be certified by the applicant

as accurate and complete as found from current county Assessor records.

The applicant shall also post notices as set forth in Section 4.035.

h-e---~e~z-i-~---~t---~--p~d -b~r~ri~mg--a~---l~-t~--7-- days--p~i-~m--t'~--t~

2) At the public hearing, the staff and interested persons may present

testimony relevant to the proposal.    If pertinent, they may give

information on whether the proposal does or does not meet appropriate

criteria for approval as specified in the sections of this Code pertain-

ing to the type of request involved; or they may give proposals for

modifications they consider necessary for approval.

i~rrv~t-ve~7, The reviewing body t~]ra~'~i-~-~o~rt~i~ shall m~k~ adopt a

finding for each of the criteria applicable.

3) If the Planning Commission or Rearings ~oard has recommended against a

proposal, the City Council will not consider the proposal except on

appeal by the applicant. For a proposal on which the Rearings Board or

Planning Commission has made a favorable recommendation, the City

Council shall conduct their initial review within 45 days. The City

Council shall set a date for the review or designate the City Manager

to do so. An applicant may request a review delay of up to six months.

At the Council meeting, the staff shall review the report and findings

of the MearingB Board or Planning Commission and provide other pertinent

information.

4) The Council may, at its discretion, review the application solely on

the record of the previous hearingm~-t~h~-~a~r~-C-o~m~i-~i-orr-~ev~l, or

call for a de novo public hearing. For a hearing, the form of notice

and persons to receive notice are the same as for Planning Commission

or Rearings Board review. Council hearing notices shall be provided by

the City Recorder. Interested persons shall be given the opportunity

to present testimony and information relevant to the proposal and make
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final arguments why the matter should or should not be approved and, if

approved, the conditions desired in approving the action.

To the extent that a finding of fact is required, the City Council

shall maka adopt a finding for each of the criteria applicable and in

doing so may sustain or reverse a finding of the Planning Commission or

earings Board. The City Council may delete, add, reject, or modify

any of the provisions pertaining to the proposal or recommendation of

the Planning Commission or Hearings Board, or attach certain development

or use conditions in accordance with the relevant provisioms of this

Type III and Type IV procedures. Again, the I~rector's opti~ of

referring decisions t~ either the Planning Co,,~ssion ~ Hearings
Board is offered as a r~nns te expedite decisions a~i tm b~]nnce

the work load for both h=mring bodies.

2.070 Legislative Actions.

1) Nothing in this Code shall limit the authority of the City Council to

make changes in the Comprehensive Plan or Development Code provisions

and designations by legislative act where such changes have broad

application and where quasi-judicial proceedings would be unnecessary

or impractical.

2) The Planning Commission and/or City Council may or~er a review and/or

public hearing on any legislative matter.

3) Any property owner or resident of the City may petition the Planning

Commission to initiate a public hearing on any legislative matter ( such

as an amendment to the Development Code text).
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2.071 Legislative Hearing Notice. Notice of a review or hearing on a legisla-

tive decision under this Code need not include a mailing to property

owners. The Manager or Director may prepare a notice designed to reach

persons believed to have a particular interest and to provide the

general public with reasonable opportunity to be aware of the hearings

on the proposal.

2.072 Information at Planning Commission Hearing. Interested persons may

submit written recommendations and comments in advance of the hearing

and this information shall be available for public inspection. At the

hearing, written recommendations and other information will be received

and oral statements will be permitted.

2.073 Planning Commission Recommendation.' In preparing its recommendation,

the Planning Commission may do any of the following:

1) Require the proponent to identify the provisions of the Comprehensive

Plan that govern the decision and prepare findings describing how the

proposal complies or fails to comply with these plan provisions.

2) Review the nature of the proposal and describe whether the proposal

warrants processing as a legislative matter.

3) Prepare a recommendation and make findings in support of such recommen-

dations.

2.074 City Council Legislative Action.

1) The City Council may limit the nature of the information it will

receive at a legislative review and may establish separate rules for

consideration of each of the following:

a)     Compliance with the Plan.

b)     Appropriateness of the legislative process.

c)     Policy changes or refinements proposed.
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2)

3)

In reaching a decision on a legislative matter, the Council may adopt

findings applicable to the relevant criteria in support of the decision.

After confirming, amending, or reversing the recommendations of the

Planning Commission, the City Council may take any of the following

steps:

a) Enact or defeat ~-o~'~m~mee-~m all or part of the proposal under

consideration.

b) Refer some or all of the proposal back to the Planning Commission

for further consideration.

2.075 Notice to DLCD on Legislative l/utters.

1) Except as noted below, the Director shall cause notice to be given to

the Department of Land Conservation and Development for adoption of or

amendment to the Comprehensive Plan, the Development Code, or any other

land use regulation. The notice shall be provided at least 45 days

before the proposed final hearing on adoption and the notice shall

contain information sufficient to inform the Department as to the

effect of the proposal.

2) If the City determines that the statewide goals do not apply to a

particular proposed amendment or new regulation, notice under subsection

1) of this section is not required. In addition, the City mey consider

an mmendment or new regulation with less than 45 days' notice if the

City Council determines that there are emergency circumstances requiring

expedited review.

2.076 Decision Notice Requirements.

Within five working days following adoption of an amendment or new land

use regulation, the Director shall forward to the Department of Land

Conservation and Development a copy of the adopted text and findings
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and notify the Department of any substantial changes ~ hich may have

occurred in the proposal since any previous notification to the Depart-

merit.

2) In addition, vithin five working days, the Director shall also forward

general notice of the decision to any person vho participated in the

proceedings leading to adoption of the proposal and who requested in

writing that they be given such notice. Such notice shall briefly

describe the final action taken, state the date and effective date of

the decision, and explain the requirements for appealing the action

under ORS 197.830 to 197.845.

C~I~TARY

Provisions 2.075 and 2.076 closely parallel recently amended State

law found in ORS 1~7.610 to 197.615. ' It is mt mcessary that

these provisions be included here sinns the C~ty camact modify
their application; hoover, wherever possible, it is intended that

this ( bdm c~a be used as a " one-stop doc,~nt" to avoid the

necessity cf referring to State ~aw. 1his 611 aid beth fl~e

applicar~ ard the staff in insuring that all required procedures
are followed.
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ARTICLE 3.

ANNEXATION, ZONE CHANGE, COMPREHENSIVE PLAN AMENDMENT, AND VACATION PROCEDURES

3.010 Annexation Procedures. A proposal to annex territory to the City may

be processed by any of the following methods:

1) Election by registered voters of the area to be annexed and, if approved,

election by the registered voters of the City in which case Planning

C. ommtssion review is not required.

2) Election by registered voters of the area to be annexed and action by

the City Council to dispense with an election and to initiate Type IV

proceedings as outlined in Section 2.060.

3) Consent petition of at least half of the property owners representing

more than half of the land area involved which consists of more than

half of the total assessed value of all real property in the subject

area followed by a City election or action by the Council to dispense

with an election and to initiate Type IV proceedings as outlined in

Section 2.060.

4) Delayed annexation by signed contract binding all existing and future

owners of property in an area within the Urban Growth Boundary, either

contiguous or not contiguous to the City, to future annexation by the

city subject to procedures for such action as may be established

between the City and County and subject further to City ~ei-~ approval

of the delayed annexation contract.

5) By ordinance or resolution without a hearing or election if where such

action is permitted by Oregon Revised Statutes. ( For example, health

hazard, ~ ' island, and consent annexations.) For such annexations, the

Director may, with the consent of the applicant, ~aive Planning

Commission review and all notice and hearing requirements of the Type

IV procedure.
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6)

3.020

Properties subject to delayed mmnexation agreements may be annexed to

the City upon becoming contiguous and ~ithout a public hearing by

utilizing the procedures for consent ~nnexation in subsection (5) above

unless specified otherwise in the delayed annexation agreement.

7) Any other method authorized by state law.

All proposals to annex territory shall be submitted to the Planning

Department on a form prescribed by the City. When the Director has

determined that the territory is eligible for annexation and that all

of the required information has been submitted, the application shall be

processed under one of the methods described above.

O~NTARY

State la~ nc~ permits 100% conser~ annexmtiom tm occur without a

public hearing, rmtice to area o~ers, or cthmr ~,~i-j, Mfcial

requirements. Since most a~maxmtions are cf tbe consent variety,
this procedure ~lll greatly expedite approval. ~he added sentence

in (5) ~ould mllo~ the Director to ref~ such ~tions to the

Planning Comm/ssion if ~here are pl~rming considerations c~ policy
issues cn which they should advise the Go.miL Nunber ( 6) would

likewise ~ able delayed a%rs~xation areas to be annemmd expedi-
tiously.

Annexation Criteria.

e~t-emi-~. Before annexing land, except pursuant to election or health

hazard procedures, the City Council~ust determine that:

The proposed annexation is within the Urban Growth Boundary and is a

logical and efficient extension of City limit boundaries.

wp.dev.code.~t3.doc
1/28/87

3-2



The City is capable of providing city se~vlces commensurate ~ ith the

needs of ~xisting and any proposed new uses in the subject area ~ithout

significantly impairing city services to ~=tsting portions of the City

or ~rlthout extending services in contradiction to Comprehensive Plan

policies or an adopted Public Facility Plan.

C(It~NTARY

tm ne~ criterian are intended to place the burden m the City for

determining whether ~ roperty ~ roposed for anmmation can he

effectively serviced by the City. lie previous criteria may have

ac~m]]y placed applicants in an unfair position cf second guessing
the ( bmcil's wJll~ngr~ss to service property up(m annexation

without full kn~ledge cf current fiscal restraints c~ other

r~m~ors the Council might haw fcr not desiring to extend city
services. ~hus, while fi/is change reduces the applicant's barden

cf proof, it will place a great~ b~rdaq m the City in te~-~ of

evaluating the serviceability cf ~roperty.

Ihe deleted criterion (3) is adequately covered by the zone change
criteria mhich are necessary to address in order to apply a zoning
designaticm to m~axed property.

3.030

1)

Zoning of Annexed Property.

A proposal for annexation shall include a City zoning designation

request which shall he considered at the time of annexation under a

Type IV procedure. The criteria for considering an annexation/zoning

proposal shall be the same as the criteria for consideration of a zone

change as outlined in Section 3.050. The zoning designation of annexed

territory shall be specified in the annexation ordinance and shall

become effective upon acceptance of the annexation by the Secretary of

State.
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2) In the cases of annexation by procedures other than the Type IV pro-

eedure, the City may establish zoning classifications ~ lthin the

annexation ordinance or resolution, and ~ithout notice or public

hearings, in conformance ~ Ith the subject area Comprehensive Plan

designation(s) and in accordance ~ ith the following mtrix. Zoning

designations other than those specified below may be established

through the Type IV process, by intergovernmental agreement ~lth the

County, or by Council action to retain the existing county zoning.

ANNEXATION ZONING MATRIX

If the Comprehensive Plan

Designation Is:

The Zoning Designation
Shall Be:

UrhanResidential Reserve ............................                                      R-1 Single Family

ow Density Residential ..............................                                     R-1 Single F~mtly

Mediu~DensityResidential ...........................                                       R-1 Single Fmmily

High Density Residential .............................                                     R-1 Single Family

Light Commercial .....................................                                     RP Residential Professional

Ceneral Commercial ...................................                                     C-2 Co~nity Commercial

Central Business District ............................                                     C-3Central Business District

Industrial Park ......................................                                     MP Industrial Park

Light Industrial .....................................                                     MLLight Industrial

Heavy Industrial .....................................                                     MH Heavy Industrial

Intensive Development Sector .........................                                     R-1 Single Fmm41y

Public Facilities ....................................                                     R-1 Single Fmmtly

Open Space ...........................................                                     OS Open Space

CCffi~ENTARY

simplified zoning process is intended W greatly expedite the

develo~nent potential cf property amaxad b] election, 100%

consent, bpmlfl~ hazard, cr islard armexatio~ mil of which would

otherwise be subject to fi~e moch more lengthy zone dmnge process.

tm potential disadvantage to tbe public is that a neighbor's
property could be anne~md, zoned, and development g~rted without

any notia.~ c~ other opportunity to participatm in tha decision
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making ~ocess. (h ~he other hand, ~11 aztioms ~muld ~ ~j~t
st~ ~o~ ~ the ~r~ive ~ ~ ~mr~11y

o~y ~e ~st ~st~ctive ~ ~ st ~o~y ~s~at~ ~

st~c~ ~ti~ ~ ~ p~ d~ am app~. ~ ~y

t~i~ ~ f~ ~ t~ ~rty ~ ~ ~tt~ ~ted.

h ~ ~t~ ~ ~ss ~st ~ ~ ~ ~

r~tly ~]]~ ~t~ ~~ a~ lost. ~ ~ tr~

s~d ~ ~ ~rat~ ~to ~e ~r~ive Pi~ for ~o~r
o~ ~ ~ ~ f~ ~ted.

3. 040 Procedures for Amending Ma-~e~ Zoning Districts and Special Purpose

Districts. A proposal to change the zoning or special purpose district

designation of a particular piece of property or area of the City may

be initiated by the Planning Commission, City Council, or by petition

of not less than half of the property owners representing more than

half of the land area involved. Such proposals shall be considered

under the Type IV procedures as outlined in Section 2.060 or by legisla-

tive action as provided for in Sections 2.070- 2.110.

If an application ~uld change the zone of property vhich includes all

or part of ~anufactured home park, the City shall give written notice

by first class ~ail to each existing miling address for tenants of the

anufactured home park at least 20 days but not ~ore than &O days

before the date of the first hearing on the application. The failure

of a tenant to receive a notice ~hich ~as ~ailed shall not invalidate

any zone change.

aa abo~e languaae is derived from ORS 227.175(6). It requires
cities tm give park tmnants notice cf zone abanges %tilth might
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3.050 District Amendment Criteria. Any zoning or special purpose district

amendment proposal considered under a Type IV procedure must be demon-

strated to be the most appropriate zone ( regarding the expected develop-

ment allowed within the proposed zone) in consideration of the following

criteria:

1) rme requested amendment is consistent ~rlth the Comprehensive Plan ~ap

designation for the entire subject area unless a Plan map amendment has

also been applied for in accordance ~ith Section 3.060.

2) The adequacy of existing or anticipated transportation facilities

streets, bus routes, etc.) and the potential impact on traffic gener-

ation and safety.

3) A demonstration that the existing or anticipated services ( sanitary

sewers, storm sewers, schools, fire protection, etc.) can accommodate

potential development within the subject area without adverse' impact on

the affected service area.

4) Any unique natural features or special areas involved such as flood-

plains, slopes, significant natural vegetation, historic district,

etc., will be protected ha~,e-in~ed-~~ as a result of the

proposed rezoning.

5) In comparison with other districts permissible under the Comprehensive

Plan designation, the proposal is determined to best meet the intent of

the Comprehensive Plan goals and policies.

wp.dev.code.~t3.doc
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lbs purpose of (5) is W require a comparisoa of the present

descripti~a, rice ~ roposed designatien, aad other alternative

designations and to require a detenMmati~ that the proposal, on

b~lmuce, is fl~e best alternative awf]mble.

C~E~rfARY

criteria has had almost no applicatim in re~ent yea~ since

Albany ~rovides a considerable supply of low aad moderate income

housirg opportunities amd a~ a,,f,le supply of suitably monad land

for provision of additional low cost ho~sing for the foreseeable

future.

3.051

1)

2)

Conditional Zone Changes.

here the City Council determines that a zoning district or special

purpose district amendment applied for under Section 3.050 would not be

appropriate except upon conformance by the applicant with certain

development conditions, the City may conditionally rezone the area as

provided herein.

An ordinance approving a district amendment mey thus impose conditions

as to any of the following metters which the Council deems necessary

except that no condition shall allow a use or development in conflict

with other provisions of this Code or district involved:
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a) Uses permitted.

b) Size, height, and location of Imildings and accessory structures.

c) Landscaping when necessary to provide screening from incompatible

adjacent uses or from public right-of-~ay.

d) Protection and preservation of p~sting trees, vegetation, ~ater

resources, wildlife habitat, and other significant natural

resources.

e) Size, location, screening, drainage, and surfacing of driveways,

parking and loading areas, and street access.

f) Size, height, location, and illumination of signs.

g) Size, height, location, and ~aterials for the construction of

fences to screen the subject property from incompatible adjacent

uses or from public right-of-way.

h) Location and intensity of outdoor lighting.

i) Hours of operation or conduct of particular activities.

Abatement, mitigation, orpreventionofnuisances.k) Haximumtime periodswithin ~hichdevelopment oustbegin, becompleted, orconditionshesatisfied.1) Availability andimprovementofarban service, including streetimprovements, trafficsignsandnignals, sewer, storm drainage,water, andsidewalks. Conditionsunder thisparagraph mayalso requirethatallorpartofthedevelopmentorusehedeferred untilcertain eventsoccur suchastheavailability tothesubject propertyofacertainlevelofurbanservice.Anyconditions whichcannotbecompletelysatisfiedwiththetimelycompletionofasubsequent development project, shallherecordedasdeed covenants.4)TheCity shallnot imposeany permanentcondition whichwould havethe effectof limitinguseofthe subjectproperty toone particularowner, tenant, orbusiness. Suchpermanentconditionsnuylimitthesubjectpropertyastouse, butshallnotheso ~estrictivethatthey ~aynotreasonablybecompliedwith



3.052 Revocation of a Conditional Use Zone Change.

1)

2)

3)

If at any time the City Council determines that any condition of a

Conditional Zone Change has not lmen satisfied as specified within the

one Change ordinance, the Council my rail for a public hearing to

rezone the subject property to its prior des/gnat/on. The part/es to

receive notice of such a hearing shall he the same as those notified of

the prior action and any subsequent recorded owners of property within

the notification area. Such action shall he conducted in accordance

ithType IV procedures except that only/lltyCouncil reviev is required.

The criteria for rezoning property to a prior designation as specified

above need not include demonstration of ranformance with the District

endment criteria of Section 3.050. The only finding required for

such rezouing action is that one or more conditions of the Conditional

one Change ordinance has not heen~t. Evidence at the public hearing

ay be limited to the question of compliance with the condition or

conditions in question.

lothtng in these provisions is intended to restrict the City's options

for seeking enforcement of ZoneChan§econdtttonso All other enforcement

echauis~s of the Albany Nuntcipal Code ~ayalso be employed, a~dition-

ally, the Clty counctlmey elect to refrain from, postpone, or terminate

action to rezone property as specified above upon a determination that

compliance with a condition or conditions of rezoning are no longer

appropriate or timely.

Sections 3.051 mad 3.052 provide a specific process fc~ allowing
consideration of Zone Ctmnge ~ roposals ~ hich ~z~uld r~t likely
recei~ approval except upcn a ~mrant~e cf cer~mfrl cooxtitior~

being satisfied. It also ~uld allow consideratioa cf rezoning t~
acc~,,,mdatm a specific developmnt where the mom recp,~ted could

also allow other developnents viaich may not he appropriate t~ the

area involved. ~ he City has, in the past aa several occasions,
rezonmd property with the promise of a ~ert~n type of davelogm~t
i~diately occu~'irg thereafter. Ho~aver, following tim rezoning
no develoimemt activity occurred and c~bmr c~ners of property ~re
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prevented from rezontng due to the awilability cf other land

created by speculation. ~ secti~ was mode_led after st~lar

provisions in thru City cf Salon a~d elsewhere, fb~ver, the

enforc~n~t nmchanism here is unique. Other cities ha~ attempted
to brave Conditiomal Zone Changes ~ cpire a~tomzti~m]l.v upon the

failure to satisfy tbe conditions. ~ds process has a questionable
legal tmsis. ~he solution presented bere is to give the Council a

relatively simple means to rezorm the property to its prior
designation if the oonditions ~ e mt satisfied. Dae to the

potential controversial nature cf conditional zorm dmnges, it is

intended ~ at they be used sparingly. Furthermore, conditions

sho,,1H not he ~ .n~osed which are more appropriately attached to the

subseq~mt dmveloNnent ~pplication cr ~hich ~Duld restrict future

develo.rm~nt beyond what is absolutely necessarf in ord~ to

favorably act cn the requested zone change.

C6C

3.060 Comprehensive Plan Amendmmnt Procedures.

3.061 Purpose. T~e Comprehensive Plan is the official and controlling land

use document of the City with ~hich all other land use regulations and

decisions ~st comply. In addition, the Comprehensive Plan is intended

to provide guidance to both public and private activities which affect

the growth, development, and livability of the community. The Plan is

also intended to be a flexible docusmnt. Changing circ,~tances and

co~manity attitudes will dictate occasional amendments to the Plan. It

is the purpose of this section to provide a process ~hereby the Compre--
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3.O62

3.063

3.064

hensive Plan may be amended vithout violating the integrity of £he Plan

or frustrating its basic purposes.

Initiation Process. A proposal to-mend the Comprehensive Plan including

text, policies, Urban Cro~th Boundary, or ~ap designations may be

initiated by the Planning Com~tssion, ~ity Council, or by petition of

o~mers as described in Section 3.040.

Frequency of Plan Anendment8. Applications for Comprehensive Plan

mendments submitted by property o~ners shall be reviewed semi-annually
in April and October by the Planning Co~u=tssion. The City Council or

Planning Commission may initiate Plan amend~nts at any time they

determine that the public interest ~ould be best served by so doing.

Procedures. Any Plan amendment dete~ned by the Director to be

legislative in nature shall be processed in accordance ~rlth the provi-

sions of Section 2.070-2.074, ~rltb consideration also given to any

applicable ~equirements of state law and lnteragency agreements. All

other Plan ~endmonts shall be processed in accordance vith the Type IV

procedures of Section 2.060. Area specific amendments, including map

amendments, outside of the city limits shall also be processed in

accordance ~ lth the City-County Urban Grovth N~agement A~reement.
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3.070

l)

2)

4)

5)

6)

Plan Amendment Criteria. In general, the ~re drastic the change, the

greater the burden in demonstrating that the change complies ~rith the

overall purposes of the Plan, state law, and the public interest.

Specific findings most be adopted in consideration of at least the

following factors:

Applicable state goals and administrative ~ules.

Relevant citizen and agency coments.

Identification of specific changed circumstances ~ hich have ~ade the

amendment desirable.

demonstration of public need and that the amendment rill best address

the public need versus other available alternatives,

Demonstration that the amendment is consistent ~ith the overall purposes

of the Plan and any specific Plan provisions ~hich relate to the

proposal.

In lieu of ( 3),

adopted in error.

and ( 5) above, demonstration that the Plan was

Sections 3.060-3.070 replace previous sections 3.060 and 3.070.

the significant dmnges include a~dition of a B~rpose clause,
which is helpful to emphasim the importance cf the Plan, ~lari-

fication as to when md ~ow Plan am~4~nts may he aonsidered,
deletim of tim requiranamt that the ~buncil nust declare an

m~rgenay to initiate m~re f~equant Plan amendments, improved
procedure references reflectirg actual practice, and revised

criteria.
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3.080

3.090

Vacation Procedures. A proposal to vacate an easement, right-of-way,

or plat may be initiated by the City Council or by petition of adjoining

and area owners in accordance with ORS 271.080. Type IV procedures as

outlined in Section 2.060 shall be used as supplemented by the provisions

of ORS Chapter 271.

Vacation Criteria. The Council shall give consideration to the following

criteria in reaching a decision on a vacation request:

1-}

1) Potential conflict with any minor or major street plan.

2) Effect on access, traffic circulation, and emergency service protection.

3) Need for access to existing properties, potential lots, public

facilities, or utilities which would otherwise be without access to a

public way.

deleted lao~m~ ~s superfluous.

3.091

3.092

Conditions. A vacation ordinance or a decision to tentatively approve

a vacation~ay include any conditions which the Council deems reasonable

including reconstruction of access, reservation of easements, and

landscaping.

Zoning of Vacated Right-of-Way. Except ms otherwise provided %rlthin

the vacation ordinance or where the official City zoning map is not

clear as to the zoning of vacated right-of-~ay, the zoning of each

parcel of vacated territory shall be the same as the adjoining property

to which the ownership of the parcel automatically reverts.
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Ibm present official zoning ~ does not apply zoning ~o public
rights-of-way. 1his lan~mEe ~LI r]mrify ~ at the ~operty is

zoned up~ vacati~ and provides tbmt tbe zoning ~ill be th~ s~m~

as esch p~operty tm which thru ~acated territory is ~ttached.
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ARTICLE 4.

PUBLIC HEARING, DECISION, AND APPEAL PROCEDURES

4.010 Responsibility for Hearings. The Director, or the City Recorder in

case of City Council hearings, shall carry out the following duties

pertaining to a hearing, all in accordance with other provisions of

this Code:

1) Schedule and assign the matter for review and hearing.

2) Conduct the correspondence of the hearing body.

3) M~--~d Previde notices of public hearings

bef~e~e-~e-he~mi'~g aa required by this Code and state law.

4) Maintain a record and enter into the record relevant dates such as

those of giving notice, hearings, postponement, and continuances and a

summary of action taken by the hearings body.

5) Prepare minutes to include the decision on the matter heard and the

reasons given for the decision.

6) Reduce the decisions of the hearings body to writing and maintain

permanent record of such.

7) Provide advance notice of all hearings and written decisions to persons

requesting the same and not entitled to such by this section provided

that such persons pay the actual cost for the service provided as

established by the City (applicants excepted).

4.020 Notice of Hearing.

1) Notice of a hearing shall be reasonably calculated to give actual

notice and, other than for a legislative action, shall contain the

following information:

a)

b)

The Rte, time and place of the ~aring.

A description reasonably calculated to inform a person of the

location of t~ property for whi~ a development permit or other

action is pending, including ~t not limited to use of a map or

wp.dev.code. Art4.doc
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c)

e)

postal address, or a subdivision lot and block designation, or a

metes and bounds description or the tax map designation of the

County Assessor.

The nature of the issue up for hearing.

Where information may be examined and when and how w~itten comments

addressing findings required for a decision by the hearing body

may be submitted.

At the discretion of the Director, information regarding the

authority of the hearings body to consider alternatives or modifica-

tions to the request.

4.030 Procedure for M~I~C Notice. Unless otherwise provided, addresses for

a mailed notice required by this title shall be provided by the appli-

cants for development permits. The mailing list must be certified by

the applicant as accurate and complete as found from current County

Assessor records. A person whose name is not in the tax records at the

time of filing of an application or of initiating other action not

based on an application, may only receive a notice if the person

provides the Planning Department with the necessary address(es). Any

deficiency in the form of notice prescribed in Section 4.020 or a

failure of a property owner to receive notice shall not invalidate an

action if a good faith attempt was made to comply with the requirements

of this Title for notice. In addition to persons receiving notice as

required by the matter under consideration, the Director may provide

notice to others he has reason to believe are affected or otherwise

represent an interest that may be affected by the proposed development.

1) Required published notice shall be published in a newspaper of

general circulation at least once during the week preceding the

hearing and additionally as may be required by state law for a

particular proceeding.

2) Cost of notice mailings shall be included in the development

application fee.
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4.035 Procedures for Posted Notice. The applicant shall be responsible for

providing a sign frame for the notice, and also responsible for posting

the notice at the correct time and location. The actual notice shall

be provided by the City. The posting shall comply with the following

criteria:

1) The notice shall be a ~inimum of 2 feet by 3 feet.

2) The notice shall be posted in a location which is visible and within 10

feet of a ~h*-~i~~-ldn~-~-~he-~o~e traveled public road or

street abutting the property. ( If no public street abuts the property,

the notice shall be placed in such a manner em-w~y-b~-m~-~t~--a¢cn

y to be generally visible to the public.)

3) The notice shall be posted for at lea~t ? consecutive days prior to the

first scheduled public hearing on the matter.

4) If the subject property is a corner lot, then two signs are required in

locations defined in (2) above.

5) At least 5 days prior to any hearing (or decision made by the Director),

the applicant shall file with the Director an affidavit of posting.

6) If the subject property is not properly posted as set forth in Section

2 or this section, the hearing de~i-~i-~m may be postponed by the Director

until such provisions are met.

4.036 Compliance and Waiver of Notice.

otice by mil shall be deemed received three ~alendar days after the

notice is deposited with the US Postal Service, first class postage,

fully prepaid, for mailing to the addressee at the addressee's last

known mailing address. Failure of the addressee to actually receive

notice shall not invalidate the proceeding.

wp.dev.code.Art4.doc
12/5/86

4-3



2) Posted notice is deemed given ~hen the sign is first posted.

3) l~ne requirement for notice shall be deemed satisfied as to any person

who, in any manner, obtains actual knovledge of the time, place, and

subject ~atter of the hearing prior thereto.

4) Appearance and testimony or comment on the ~erits of the proposed

action by any person at a hearing, or submission by any person of

ritten co~nent directed to the ~erits of the proposed action at or

prior to the hearing and after the proceeding vas initiated shall be

deemed a waiver of such person of any defect in notice.

4.040 Challenges to Impartiality. Except for legislative hearings, a party to

a hearing or a member of a hearing body may challenge the qualifications

of a member of the hearing body tQ participate in the hearing and

decision regarding the matter. The challenge shall state by affidavit

the facts relied upon by the challenger relating to a person's bias,

prejudgment, personal interest, or other facts from which the challenger

has concluded that the member of the hearing body cannot participate in

an impartial manner. A challenge shall be delivered by personal

service to the Director or City Manager not less than 48 hours preceding

the time set for public hearing. The Director or City Manager shall

attempt to notify the person whose qualifications are challenged prior

to the meeting. The challenge shall be incorporated into the record at

the time of the hearing.

4.050 Disqualification.    Except for legislative hearings, no member of a

hearing body shall participate in a discussion of the proposal without

removing himself or herself from the bench or shall vote on the proposal

when any of the following conditions exist:

1) Any of the following Mve a direct or substantial financial interest in

the proposal: the hearing body member or the member's spouse, brother,

sister, child, parent, father-in-law, mother-in-law, any business in

which the member is then serving or has served within the previous two
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years,

or in which the member is negotiating for

eml~ym~'rct~ or has an arrangement or ~derstanding conce~ing

prospective ~rtnership or ~plo~ent or Is othe~se in a ~sition of

conflict of ~teres~ ~ dete~ned ~ state

sent since it is more m~strictive fi~an current state law a~d h~s

prevented participatim in several instances. Items ( 2) and ( 3)
may adequately address such conflicts cf interest.

4.060

4.070

2) The member has a direct private interest in the proposal.

3) Any other valid reason for which the member has determined that partici-

pation in the hearing and decision cannot be in an impartial manner.

Participation by Interested Officer or Employees. No officer or

employee of the City who has a financial or other private interest in a

proposal shall participate in discussion with or give an official opinion

or staff report to the hearing body on the proposal without first

declaring for the record the nature and extent of such interest.

Ex Parte Contacts. Except for legislative bearings, the general public

has a right to have hearing body members free from prehearing or ex

parte contacts on matters heard by them. It is recognized that a

countervailing public right is free access to public officials on any

matter. Therefore, hearing body members shall reveal the source and

substance of any significant prehearing or e~ parte contacts regarding

any matter at the commencement of the public hearing on such and the

Chair shall allow for rebuttal of any information received through such

ex parte contact.    If such contacts have not impaired the member's
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impartiality or ability to vote on the matter, the member shall so

state and shall participate or abstain in accordance with the following

section.

4.080 Abstention or Disqualification.

1) An abstaining or disqualified member of the hearing body may be counted

for purposes of forming a quorum. A member who represents personal

interest at a hearing may do so only by making full disclosure of his

or her status and position at the time of addressing the hearing body,

and physically removing himself or herself from the hearings body

during the hearing and deliberations on the matter and abstaining from

voting on the proposal.

2) If a quorum of a hearing body abstaiBs or is disqualified, all members

present after stating their reasons for abstention or disqualification

shall, by so doing, be requalified and proceed to resolve the issues.

3) Except for legislative hearings, a member absent during the presentation

of evidence in a hearing may not participate in the deliberations or

final decision regarding the matter of the hearing unless the member

has reviewed the evidence received and so states on the record.

4.100 Burden and Nature of Proof. Except for a legislative determination,

the burden of proof is upon the proponent. The more drastic the change

or the greater the impact of the proposal in the area, the greater is

the burden upon the proponent. The proposal must be supported by proof

that it conforms to the applicable

md--~e,--a~R~-a-b-l~ provisions of this Code, especially the specific

criteria set forth for the particular type of decision under consider-

ation.
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4. 110 Order of Proceedings. The order of proceedings for a hearing will

depend in part on the nature of the hearing. The following ~ay ~h~t-t be

supplemented by ad~i~i-~m~i~-proc~du~-~a as appropriate rules mnnounced

by the presiding officer:

1) Before receiving information on the issue, the following shall be

determined:

a) Any objections on jurisdictional grounds shall be noted in the

record and if there is objection, the person presiding has the

discretion to proceed or terminate.

b) Any abstentions or disqualifications shall be determined.

2) The person presiding at the hearing may take official notice of known

information related to the issue, such as the following:

a) Provisions of the Charter or state law or of an ordinance, resolu-

tion, rule of officially promulgated policy of the City.

b) Other public records and facts judicially noticeable by law.

3) Matters officially noticed need not be established by evidence and may

be considered by the hearing body in the determination of the matters.

Parties requesting official notice shall do so on the record. -p~vided,

4) The hearing body may view the area in dispute with or without notifica-

tion to the parties, but shall place the time, manner, and circumstances

of such view in the record.
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5) Information shall be received from the staff and from proponents and

opponents. The presiding officer may approve or deny a request to ask

a question from a person attending the hearing. Unless the presiding

officer specifies otherwise, if the request to ask a question is

approved, the presiding officer will direct the question to the person

submitting testimony.

6) When the hearing has ended, the hearing body may ~h~t-~ openly discuss the

issue and may further question a person submitting information or the

staff if opportunity for rebuttal is provided.

4.120 Findings. The decision of the hearing body shall be based upon findings

which, in turn, shall be md~p~-~i~i~tg~ ~rb-f-a~-~ based upon the informa-

tion accompanying the application ~pl~bi-~a~--ve~ staff report,

and/or evidence ee~i~ presented at the hearing. The decision ~f~

me~m~-a~-~i-n~i-rrg~ shall include:

1) A statement of the applicable criteria and standards of this Code

against which the proposal was tested.

2) For approval, a statement of the facts establishing compliance ~

rete~nn~mv~e with each applicable criteria, a~~-o~-c~~

M~--aT~F~vb-t-e---s-t~s~ For denial, a statement of the facts

establishing non-compliance ~ tlth any required ~riteria.
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3) ~-~&~om~-f~m-~ Conclusion statement(s) to approve or deny.

CEP~M~TARY

I~leted langua~ is superfluous c~ tins be~m addressed in earlier

sections.

4.130 Record of Proceedings. When practic~l, po~Nla, the secretary to the

hearing body will be present at each hearing and shall cause the

proceedings to be recorded either stenographically or electronically.

Should ~-~--be--~os~e-~o~ the secretary not t~ be present, pro-

ceedings will be recorded electronically and minutes will be taken from

the tape.

1) Testimony shall be transcribed at the expense of the requesting party if

required for judicial review or local appeal proceedings. The tran-

scribing fee may include all actual costs up to $500 plus one-half the

actual costs over $500 or as authorized by state law.

C~f~NrARY

Transcribirg fc~o ~re authorized as stated by 1983 stare legisla-
tion. SDch fees ~uld be in addition to my apparel fees.

2) The hearing body shall, where practicable, retain as part of the

hearing record each item of physical or documentary evidence presented

and shall have the items mmrked to show the identity of the person

offering the same and whether presented on behalf of a proponent or

opponent. Exhibits received into evidence shall be retained in the
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hearing file until after all appeal periods have expired, at which time

the exhibits may be released to the person identified thereon or

otherwise disposed of.

3) The staff report and decision shall be included in the record.

4) A person shall have access to the record of the proceedings at reasonable

times, places, and circumstances. A person shall be entitled to make

copies of the record at the person's own expense.

4.140 Appeals.

1) A decision of the Director on issuance of a development permit may be

appealed to the Hearings Board by an ~ffected party by filing a " Notice

of Appeal" with the Director within 7 days following the deemed receipt

uf mailed notice of the decision. The notice of appeal shall indicate

the nature of the interpretation that is being appealed and the matter

at issue will be a determination of the appropriateness of the inter-

pretation of the requirements of this Code.

2) A decision of the Board may be appealed to the City Council

C-~mm~i-~m by an affected party by filing a '~otice of Appeal" within

b~ days following the deemed receipt of mailed notice of the decision.

The " notice of appeal" shall indicate the decision that is being

appealed. A decision of the Planning Commission may similarly be

appealed to the City Council.

Within the appeal period, the City Council, acting upon the recommended

action of the City Manager or upon its own motion, may order a de novo

review of any lower level decision. Such review shall ~e conducted in

accordance with appeal procedures as specified herein.
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CR~VfARY

Ih~ mbt--~ app~l period currently allows/ bf state la~ for

notice is 7 days and ~ have added m additional 3 days to allow

for receipt of r~l. Current practioe is to .m~] notices within

2-5 days cf the decision, thus, the effective appeal period ~uld

bec~ne 9-12 days followirg tha decision.

A more significant change in ~e aprils p~cess is ~he ~oposal
tm have Hearings Board app~]~ ~ directly tm the City Council.

Ih~s step can save 30 to 60 days in a% app~m].~ t~cess. A]ditional

justification is that Hearinss Board m~mhe~s are ~1~o Planning
Comnission ,-~,,hers a~d the decision at the Comn/ssion ] ave/ is

rarely altered.

The third change s1]ows fi~e Council to initiate a review cf a~y
lower level decision within the 7-day appeal period. Ikis gives
the Council what h~s cften been a~ 8ssuned ~tght to initiate a~

appeal or call up a decision for review. It a].~o ~ould gi~ staff

or other affected parties a~ opportunity to request the Council's

review of a matter. A possib]m disadvanta~ ef this procedure is

that it %Duld ~]~nst always involve ~ mcessity cf ~ tmrte

contacts in order tm convtncm the GounciI that tha case should be

reviewed.

CeP/~TARY

deleted Language is adequately covered in section 4.170.

4) For any appeal proceeding, the lIlrector shall cause notice to be

provided in the same ~anner as provided for the original decision plus

any other parties to the proceedings ~ho request notice in writing.

4.150 Requirements of Notice of Appeal.

A " notice of appeal" shall contain:
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a)     An identification of the decision sought to be reviewed, including

the date of the decision.

b) A statement of the interest of the person seeking review and that

he/she was a party to the initial proceedings.

c) The specific grounds relied upon for review.

d) If de novo review is requested

r~-~--evi~--i-~-raq~t~-~T, a statement ~ ......                                        ~rizing the ~w

evidence which ~11 ~ offered ~d the criteria to ~ich it ~11

relate. ~e~-~-~-~-e~-~-~-~low.

4.160 Scope of Review.    The reviewing body shall determine the scope of

review on appeal to be one of the following:

1) Restricted to the record made on the decision being appealed.

2) Limited to such issues as the reviewing body determines necessary for a

proper resolution of the matter.

3) A de novo hearing on the merits.

4.170 Review on the Record.

1) The reviewing body may hear the entire matter on the record;

or it may admit additional testimony and other evidence ia a de

hearingw~thou~-~d~mg-~-~--a~m~-h~mi-~g if it is satisfied that the

additional testimony or other evidence could not reasonably have been

presented at the prior hearing. The reviewing body shall consider all

of the following in making such a decision.

a) Prejudice to the parties.

b) Convenience or availability of evidence at the time of the initial

hearing.

c) Surprise to opposing parties.

d) The competency, relevancy, and materiality of the proposed testimony

or other evidence.

wp.dev, code. Ar t4. doc

6

4-12



pe~i-e~-~-~s-~ec~e~ When the reviewing body requests a review on

the record, the record shall include:

a) A factual report prepared by the Planning Director.

b) Ail exhibits, materials, pleadings, memoranda, stipulations, and

motions submitted by any party and received or considered in

reaching the decision under review.

c) A~ritten transcript of the previous hearing or, if agreed upon by

the parties, the minutes of the hearing ~low including a detailed

summary of the evidence.

3) The reviewing body may ~ h~t-~ make its decision based only upon the

record, or ~ay grant ~f~m-~--g~a~ the right of oral argument,

to all affected parties, but not the introduction of additional evidence,

h~-l~-~l~-~-~i~-~-o~-al~pe~

180 De ~o~o Hearing. " De novo hearing" shall mean a hearing by the review

body as if the action had not been previously heard and as if no

decision had been rendered, except that all testimony, evidence, and

other material from the record of the previous consideration ~ y ~h~t~

be included in the record of the review.

4.190 Review Body Decision.    Upon review, the reviewing body may affirm,

remand, reverse, or modify in whole or part a determination or require-

ment of the decision that is under review. When the reviewing body

modifies or renders a decision that reverses a decision of the hearing

body, the review body shall set forth its findings and state its

reasons for taking the action. When the ~ eviewing body elects to

remand the matter back to the previou8 hearing body for such further

consideration as the reviewing body deems necessary, it ~ay zh~t-~

include a statement explaining the error found to have materially
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affected the outcome of the original decision and the action necessary

to rectify such.

I1T~NT_ARY

In tbs previous sections, lan~ has bee~ deleted which

unnecessary or where the ~mm~ing was anbiguous.
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